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The Honorable Evan H. Jenkins
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Jenkins:

Thank you for your letter of July 10, 2015, regarding the National Emission Standards for Hazardous
Air Pollutants: Ferroalloys Production final rule that was signed by the U.S. Environmental Protection
Agency Administrator Gina McCarthy on May 28, 2015 and published in the Federal Register on June
30, 2015.

[ appreciate the detailed points raised in your letter. We understand that the two ferroalloys production
facilities, Eramet Marietta and Felman Production, will need a considerable amount of time to install
controls to comply with the standards. Therefore, in the final rule we provided the maximum time of two
years allowed under section 112(f) of the Clean Air Act for the facilities to comply with the rule.
However, we are aware one or both facilities might need more than two years to achieve full
compliance. Therefore, we are discussing this issue with other EPA Offices, including the Office of
General Counsel and Office of Enforcement and Compliance Assurance, to explore options to provide a
longer compliance period.

Additionally, 1n your letter, you suggest that the final rule should be considered a major regulation under
the Congressional Review Act (CRA). According to the CRA, the Administrator of the Office of
Information and Regulatory Affairs in the Office of Management and Budget determines major rule
status based on finding a rule results in or is likely to result in certain statutory criteria being met [5 USC
804(2)], including if the rule would have significant adverse impacts on the ability of United States-
based enterprises to compete with foreign-based enterprises in domestic and export markets. After
extensive work with both aftected entities, we believe the current rule will not result in

significant adverse eftects on the ability of Eramet Marietta and Felman Production to compete with
foreign-based enterprises in the domestic and export markets.

We greatly appreciate all the input we have received during the rulemaking process from the public, the
states, industry stakeholders, environmental groups, elected officials and many others on the various
issues. We considered all the input we received in developing the final rule.

Internet Address (URL) @ http://www.epa.gov
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Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Kevin Bailey in the EPA’s Office of Congressional and Intergovernmental Relations at
bailey.kevinj@epa.gov or at (202)-564-2998.

Sincerely,

N &SQl

Janet G. McCabe
Acting Assistant Administrator
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July 10, 2015

The Honorable Janet McCabe

Acting Assistant Administrator

Office of Air & Radiation

ULS. Environmental Protection Agency
1200 Pennsylvama Avenue, N W,
Washington, D.C. 20460

Re:  National Emission Standards for Hazardous Air Pollutants: Ferroalloys
Production
Docket No. EPA-HQ-OAR-2010-0895

Dear Assistant Administrator MeCabe:

We write to tollow up o our prior meetings and contacts during which we discussed the
Environmental Protection Agency's rule entitled. "National Emission Standards for Hazardous
Alr Pollutants: I uroallm Production” (“the final rule™)(76 FR 72508). EPA finalized the rule
on May 28. 2015, We reiterate the importance of cooperative dialogue among the Agency and
stakeholders (o ensure that the rule is technically and financially feasible for the impacted
companies. Lramet Marietta and Felman Production,

EPA commitied to develop a reasonable rule that drives environmental improwmenl in a manner
that the companies can comply with sensible investment. You assured us of the Agency's efforts
10 honor that commitment and that the agency recognizes the significant labor and defense
implications of the proposal should technical requirements render continuing operation in the
United States infeasible. You also reported that the data and alternatives otlered by the
companies was helpful to the EPA in developing the final rule.

We appreciate FPA's efforts to take a balanced approach to the final rule, but we are concerned
that the two-vear compliance period may make it impossible for our constituent companies to
make the necessary investments to meet the required standards. Given the extensive process
undertaken by both FPA and the companies to achicve a halanced rule. it would be extremely
disappointing il the companics are forced 1o stop operating because they lacked the time and/or
resources to implement new emissions controls within the timeframe in the final rule

We believe that the final rule should be considered a major regulation under the Congressional
Review Act because ol its impact on “the ability of United States-based enterprises to compete
with foreign-based enterprises in domestic and export markets.” See § U.S.C.802(2)(C). Sucha
designation would have the incidental benefit of a longer effective compliance period. More
importantly. even if the final rule 1s not dcxiumud as @ major regulation, we would ask that you
vive Tull consideration to providing a longer compliance period through a consent decree or other
procedural mechanism. This would mdl\k sure that the hard work invested by the companies and



the EPA will result in both continued operations at the two companies and the emission

reductions sought by the final rule.
We want to ensure that the months of v

an inclusive

raluable, coopuam
Eramet Marictta and Felman Production were not misspent. We
dialogue to produce a rule that benefits

all Americans without sacrificing the

important contribution these companies make to communities in our states and to our

constituents.

Shcllcx Moore (apuo
United States Senator

Sincerely.
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United States Senator
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Joe Manchm 111
United States Sertalgr

Sherrod Brown
United States Senator

“NMember of C onLrass

Alex X, Mooney
Member of Congress

¢ communication among the EPA,
¢ reemphasize the importance of
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The Honorable Evan Jenkins
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Jenkins:

DIATION

Thank you for your letter of July 28, 2015, to U.S. Environmental Protection Agency Administrator

Gina McCarthy regarding the Ozone National Ambient Air Quality Standards (NAAQS) propos
The Administrator asked that I respond on her behalf.

ed rule.

As you know, the EPA sets NAAQS to protect public health and the environment from six common

pollutants, including ground-level ozone. The Clean Air Act requires the EPA to review these st
every five years to ensure that they are sufficiently protective. On November 25, 2014, the EPA

andards

proposed to strengthen the NAAQS for ground-level ozone, based on extensive scientific evidence about

ozone's effects.

As you note we have made great progress in improving air quality and public health in the United States,
and it has not come at the expense of our economy. Indeed, over the past 40 years, air pollution has
decreased by nearly 70 percent while the economy has tripled. The recently adopted clean air regulations
you mention will certainly improve ozone levels across the country, and as a result, we expect more

areas to have improved air quality in the future.

[ appreciate your comments on the ozone proposal and have asked my staff to place your letter in the

docket for the rulemaking.

Again, thank you for your letter. If you have further questions, please contact me or your staff
contact Josh Lewis in the EPA’s Office of Congressional and Intergovernmental Relations at
lewis.joshiaepa.gov or (202) 564-2095.

Sincerely,

N &SSOl

1ay

Janet G. McCabe
Acting Assistant Administrator

Internet Address (URL) @ http://www.epa.gov
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The Honorable Gina McCarthy
July 28, 2015
Page 2

Indeed, states are currently investing substantial administrative resources to make up lost time. Tt
could prove burdensome to force states to implement a new ozone standard at the same time they
are only starting to implement the current one. We believe allowing sufficient time for existing
measures to take hold, before setting a new ozone standard, would yield the desired results EPA
is currently seeking.

While we recognize that EPA is under court order to complete its review of the ozone
NAAQS, EPA has requested comment on maintaining the existing standard. We believe the full
implementation of a standard of 75 ppb is in line with EPA goals and the ideals set forth under
the Clean Air Act and, could possibly, by the next five year review, achieve lower emissions
standards than originally sought. It is clear from the past that ozone standards can only achieve
the desired results if they are allowed time to be fully implemented. EPA should keep in mind
the newly laid out requirements in the delayed 2008 ozone NAAQS when considering whether to
finalize a new, potentially stricter, standard. Therefore, we request EPA allow time for the
benefits of the current ozone standard to become effective by retaining the current ozone
standard.

Sincerely, , ?f
T T /&‘( /ZZZ:‘“
Robert E. Latta Gene Green
Member of Congress Member of Congress

Mike Kelly J Pete Olson

Member of Congress Member of Congress
5 4 +< ' S ? \

Ahn Kirkpatrick | / Kev¥in Cramer

Member of Congress Member of Congress

V;(‘@ten Sinema | |
Magber of Congress
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Ralph Abraham
Member of Congress

Thomas Massie
Member of Congress

Mengber of Congress

Earl “Buddy” arter ; -

Member of Congress

i S

Pete Sessions
Member of Congress

Bill Flores
Member of Congress

Klemb of Congress

MRS

Mike Bost
Member of Congress

ember of Congress

Member of Congress

Bill Posey
Member of Congress
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Sanfeord Bishop ?
Member of Congress

Scott Perry
Member of Congress .~
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Member of Congres

Mem orjgress

Brad Ashford
Member of Congress

K:en guck )

Member of Congress

Ausarid Guskie)

Susan Brooks
Member of Congress

Evan Jenkins

Member of Congress

Renee Ellmers
Member of Congress

Steve Scalise
Member of Congress

gandy Wﬁéer

Member of Congress

Lot Bthnr

Brett Guthrie
Member of Congress

Mik Pomaeo ; '
Mgfnber of Congress

Rick Crawford

Member of Congress

7L
Tim Ryan
Member of Congress
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Markwayhe Mullin
Member of Congress

Alex Mooney g

Member of Congress

Lo Bowlss

Jée Barton
Member of Congress

Chowte Pl

Chuck Fleischmann

Membgr of (?s ’/

Larry Biicshon
Membet of Congress

Michael McCaul
Member,of Congress

Kay 'Gr{nger
Member of Congress

(t-Wondeat.

Rob Wooda

Member of Congress

Member of Congress

Foet 2

Brad Wenstrup
Member of Congress

David Schweikert
Member of Congress

= 2

Cedric Richmond
Member of Congress

Buce (S

Bruce Westerman
Member of Congress

K. Michael Conaway
Member of Congress
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John Sulberson
Mamber of Congress

A

f ilemon Vela
Member of Congress

Doug Lagxgm

Member of Congress

il Roe, M.D.
Member of Congress

Member of Congress

ek [atoeste

Jackie Walorski
Member of Congress

Michael Sjppsda_J \

Member of Congress

Andy Harris
Member of Congress

O RA Yohe

ﬂandy Forbed /

Member of Congress

Steve King
Member of Congress

Vicky Hartzler
Member of Congress

i i

an Zirfke
Member of Congress
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Bradley Hymn
Member of Congress

Rod Blum
Member of Congress









Congress of the United States
Washington, DE 20515

March 2, 2016

Gina McCarthy, Administrator
Environmental Protection Agency
1200 Pennsylvania Ave. NW
Washington, DC 20460

Dear Administrator McCarthy:

We are writing to express our strong concerns with the Interim Recommendations released by
EPA on September 25, 2015 regarding environmental standards and ecolabels for use in federal
procurement. We are disappointed to see that the recommendation for lumber and wood in
construction excludes many American-grown forest products by recommending only those
products certified to the Forest Stewardship Council (FSC).

We urge you to immediately revise this flawed action by adding recognition for wood products
that are certified to the Sustainable Forestry Initiative (SFI) and the American Tree Farm System
(ATFS) as recommended for federal purchasing for lumber and wood.

Across the United States, there are more than 82 million acres of forestland certified to either SFI
or ATFS. This represents more than 70% of all certified forests in the U.S. ATFS and SFI
certified forests are managed to provide a renewable timber resource, clean water, wildlife
habitat, and numerous other public benefits. These forests also provide thousands of jobs in the
forest sector and related industries.

By excluding SFI and ATFS standards from the recommended standards for federal
procurement, the EPA is sending a terribly flawed and misinformed signal to the rest of the
federal government, and to the private sector, which looks to the federal government for
guidance on environmental purchasing.

The action discredits the use of wood in government construction. This makes no sense when
wood is one of the best materials architects and engineers have for reducing greenhouse gas
emissions and storing carbon in buildings. Wood is a cost-effective, energy-efficient, renewable
and sustainable solution for building construction.

EPA'’s position is inconsistent with numerous other federal agencies that have recognized and
supported the use of wood in building construction, including wood certified to SFI and ATFS
alongside FSC. For example, the Department of Agriculture’s BioPreferred Program, which EPA
has acknowledged sets mandatory purchasing requirements for federal agencies, fully recognizes
wood products and accepts all three forest certification programs. EPA’s recommendation is
even inconsistent with guidelines listed in other places on EPA’s website.
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Additionally, EPA failed to follow a fair and transparent process for determining which
standards to recognize for wood and lumber, as this recommendation was never made available
for public comment.

We urge you to rectify this flawed recommendation and issue a revision to your Interim
Recommendations by adding SFI and ATFS to the certification list for lumber and wood.

Sincerely,
Gregg Harp Kurt Schrader
Member of Congress Member of Congress

WMM oy b\

Jaime Herrera Beutler Sanford\®. Bishop, Jr. j
Member of Congress Member of Congress

Glenn Thompson %v‘&')en Graham

Member of Congress Member of Congress
Richard Hudson Cathy McMorris Rodgers
Member of Congress Member of Congress

Marth4 Roby Collin C. Peterson
Membert of Congress Member of Congress
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W McKinley, P.E. G. utterfield
er of Congress Member of Congress
k Nolan Steven M. Palazzo
Member of Congress Member of Congress
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Evan H. Jenkins Derek Kilmer
Member of Congress Member of Congres
Dan Newhouse Mike SimpSon
Member of Congress Member of Congress
Markwayne Mullin Ann McLane Kuster
Member of Congress Member of Congress
Bob Goodlatte Ralph Abraham

Member of Congress Member of Congress



Greg Walden David Rouzer
Member of Congress Member of Congress
Chellie Pingree Robert B. Aderho t
Member of Congress Membeg of Congress
Dan Benishek M.D. Mike Rogers

Member of Congress Member of Congress









REGION lil
1650 Arch Street
St Philadelphia, Pennsylvania 19103-2029

-’% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
w

a

'

MAR 1 6 2015

The Honorable Evan Jenkins

Member, U.S. House of Representatives
223 Prince Street

Beckley, West Virginia 25801

Dear Representative Jenkins:

Thank you for your February 3, 2015 letter on behalf of Mayor Reba Honaker regarding
her concerns for the potential assessment of civil penalties upon the City of Welch. On February
6, 2012, the City of Welch (City) and the Welch Sanitary Board entered into a consent decree
with the United States and the State of West Virginia for violations of Section 301(a) of the
Clean Water Act (CWA) and the terms and conditions of the National Pollutant Discharge
Elimination System (NPDES) permit issued by the West Virginia Department of Environmental
Protection (WV DEP).

The purpose of the consent decree is for the City to adopt measures to achieve full
compliance with the CWA, including all applicable federal, state and local regulations and to
meet the objectives of U.S. Environmental Protection Agency’s April 19, 1994 Combined Sewer
Overflow (CSO) Control Policy. When the consent decree was entered, a one-time $5,000 civil
penalty, equally divisible between the United States and the state of West Virginia, was paid by
the City. In accordance with the consent decree, the City is liable for stipulated penalties payable
to the United States and the state of West Virginia for violations of the consent decree, unless
there are extenuating circumstances that would prevent it from doing so.

The City has been delinquent in its response to several deliverables assigned under the
consent decree. The City has not claimed that any extenuating circumstances have occurred, nor
is the City relieved of its duty to use due diligence to timely complete the requirements of the
consent decree or any obligation to meet all discharge limitations and any other obligations
contained in its NPDES permit.

In its letter of June 16, 2014 to the City, the United States sought receipt of the
outstanding deliverables under the consent decree. The letter, which also documented a
calculated stipulated penalty of $3,500,000, was not a demand letter, but rather, served as a
reminder to the City that it has entered into an agreement and that it has a responsibility to
comply with the terms of the consent decree or the United States or the state of West Virginia
will seek to assess stipulated penalties. The City is expected to comply with the consent decree
or stipulated penalties will be assessed.



If you have any questions, please do not hesitate to contact me or have your staff contact
Mr. Mark Ferrell, EPA’s West Virginia Liaison, at (304) 542-0231.

Sincerely,

n

/ 1 / . Y.

ho X e
Shawn M. Garvin b
Regional Administrator



Feb. 302005 2:51PM No. 7883 F. 7~

EVAN H. JENKINS - . §02 Cannon House DFFICE BULDING

wYacHinaTON, DC 20516

o Dis .
3R0 DiSYAICT, WEST VIRGINA . (202) 2253452
845 6TH AVENUE

COMMITTEE ON APPROPRIATIONS . ' . .
N l ) Surte 162
HUNTINGTON, WV 25701

@ongress of the Wnited States |
1Bouse of Representatibes
Waushington, BE 205154803

evanjenkins.house.gov

February 3, 2015

Ms. Laura Vaught, Associate Admimstrator

Environmental Protection Agency
1200 Pennsylvania Avenue, NW, Room 3426 ARN

Washington, DC 20460

Dear Ms. Vaught

I have been contacted by Mayor Reba Honaker, City of Welch, (304) 436-3113,
regarding her efforts for assistance with the enclosed issue.

Since this matter is under your junsdiction, I am referring it to you for your
consideration.

- Once you have reviewed the enclosed information, please respond to my Beckley Office
“at 223 Prince Street, Bccldey, 'A% 25801

Smcerely, :
/ W‘/ /S
Evan H. Jenkins
Member of Congress
EHJ/km
Enclosure

" PRINTED ON RECYCLED PAPER




T
o

~D
UM
~>
RSN |
~>

| Wity of Welcl ¢

Welch Municipal Bullding® 88 Howard St.@Welch, WV 24801€(304) 436-31 13 @ Fax (304) 436-2546

January 29, 2015

File: 7149.21

Mr. Phillip Yeany
Assistant Regional Council
Environmental Protection Agency

1625 Arch Street
Philadelphia, PA 19103

Dear Mr. Yeany,

Re: United States vs, City of Welch, CS0 Report
Second Semi-Annual Report 2014

| am pleased to report that the City has achieved final completion on Contract Nos 8C and 8D and a
substantial completion on Contract 8B which has resulted in the removal and capping of CSO 9, 10,
13, 14, and 15 ahead of the schedule set forth in the Consent Decree. Contract 8B is still open for
improvements at the Waste Water Treatment Plant,

We have smoked tested for Contract 8B, 8C, and 8D areas in August and September 2014 to verify
which customers still have improper connections to the new sanitary sewer. Once these have been
identified we will notify the customers by letter of the requirement to remove their illegal connection

where technically and economically feasible in the future.

In June — September 2015 we will analyze the impact of the improper connection removal in
Contract 8B, 8C and 8D. Initial review indicates our peak flows have been reduced.

With advice, consultation and approval from the WVDEP we executed change order (3) three to
Contract 8B for $74,282.71 for installation of Stamford baffles in each clarifler at the Waste Water
Treatment Plant to improve removal efficiencies at higher flows. This work was completed in

November 2014.

The Sanitary Board has evaluated various bar screen manufacturers and their efficlency of
removals. We authorized preparation of bidding documents and advertising of the screen for
procurement and our installation. This was approved by WVDEP in September of 2014. We plan to

install the Bar Screen & Washing compactor in the Spring of 2015.

The grit removal unit is currently fully functional. We anticipate the amount of grit received will be
significantly reduced as a result of the separation on Contract Nos 8B, 8C and 8D. We will continue to
analyze the volume of grit removed and make a determination in July 2015 of other actions which

need to be taken.

)
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502015 2:57FM No. 7883 Doy

We have found a broken line on Browns Creek which contributes a minimum of 8,000 gallons per
day inflow into the system which was removed in December 2014,

The City believes the Semi-Annual Reports satisfied the terms and conditions of the Consent
Decree. | received the June 16, 2014 letter related to our report dated August 15, 2013. | sincerely
hope that we have satisfied your concerns exerted in improving our waste water system. | strongly
belteve all the facts and discharge reports will support that we have improved our operations and are

not damagling the Tug River.

The City wishes the E.P.A. would reconsider any assessment of penalties especially the $3,500,00q
mentioned in the lune 16, 2014 letter.

The Chesapeake Bay initiative has created a funding crisis for available infrastructure funding in
West Virginia. Therefore, it is Imperative the E.P.A. not take our limited local resources through

assessment of penalty.

Attached is the CSO Inspection Report which summarizes the discharges from the active CSO’s in
the City system for the last six months, CS0 Summary Report and our Waste Water Treatment Plant

Plan.

The City of Weich has been making enormous efforts to improve water quality and will continue to
do so.

We can schedule a conference call at your convenlence.
Please accept this as the Second Semi-Annual Report of 2014.

Sincerely,

Honaker Mayor
Clty of Welch

Enclosures

cc. Governor Earl Ray Tombiin
Bobby Lewis, RUS-USDA
Sherry Adams, US Corps of Engineer
James Bush, ARC
Kathy Emory, PE, WVDEP
Elbert Morton, PE, WVIIDC -
Robert Fentress, DOJ
Steve Maslowski, EPA
Donald Lewis, WVDEP
Edward L. Shutt, PE, Stafford Consultants, Inc.




A RE QEAFM Nu7883

cc. w/o encl: Senator Joe Manchin
Senator Shelley Moare Capito
v/Congressman Evan Jenkins
Chris Jarrett, WDA
Jim Ellars, PE, WVIIDC
Kelly Workman, WVDO
Janna Lowery, USDA
Michele Price-Fay, USEPA
Chuck Fogg, EPA
Randy Huffman, WVDEP
Jeremy Bandy, WVDEP
John Frederick, WVDEP
Joe Hickman, WVDEP
Mike Zeto, WVDEPO
Walt ivey, PE, WVBPH
Paul Mattox, PE, WVDOT
West Virginla Public Service Commission
Jack Caffrey, Sanitary Board
Claude Banner, Sanitary Board
Mike Day, City Council
Fred Odum, City Council
William Spencer, City Councll
Steve Ford, Clty Councl!
Vicki McBride, City Council
Jason Roberts, Region 1 Planning and Development Council
Matthew Peters, Stafford Consultants, Inc.
Richard Osbhorne, Stafford Consultants, Inc.
Tim Carver, WWTP Supervisor
Jack Whittaker, Supervisor
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Kim McMillion, Office Manager
223 Prince Street:
Beckley, WV 25801
(304) 250-61177
(304) 250-6179 (fax)

TO: EPA
FAXH 4(202) 501-1519
DATE: 2/3/15

#of Pages 5

Message: RE: The City of Welch, WV
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The Honorable Evan Jenkins
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Jenkins:

Thank you for your letter of November 4, 2015, to U.S. Environmental Protection Agency Administrator
Gina McCarthy, regarding your concerns that the proposed standards for 2014 - 2016 under the
Renewable Fuel Standard (RFS) program fall short of the statutory targets. The Administrator has asked
me to respond to you on her behalf.

Under the Clean Air Act, as amended by the Energy Independence and Security Act of 2007, the EPA is
required to set annual standards for the RFS program each year. The statute requires the EPA to
establish annual percentage standards for cellulosic biofuel, biomass-based diesel, advanced biofuel, and
total renewable fuels that apply to gasoline and diesel produced or imported in a given year.

In our June 10, 20135, proposal we made a preliminary determination that the market would experience
significant uncertainty if the EPA were to ignore the constraints on supply and set the standards at the
statutory targets, as we expect that there would be widespread shortfalls in supply under those
circumstances. The proposal sought to balance two dynamics: Congress’s clear intent to increase
renewable fuels over time to address climate change and increase energy security, and real-world
circumstances that have slowed progress towards such goals. In order to provide the certainty that
investors and others in the market need, we proposed using the tools Congress provided to make
adjustments to the law’s volume targets. Though we proposed using the authority provided by Congress,
we nevertheless proposed standards for cellulosic biofuel, advanced biofuel, and total renewable fuel
that would result in ambitious, achievable growth in biofuels.

We held a public hearing on the proposal on June 25, 2015, in Kansas City, Kansas, where over 200
people provided testimony. Further, we received over 670,000 comments from the public comment
period, which closed on July 27, 2015. We are taking those comments, as well as the thoughts you
provided in your letter, under consideration as we prepare the final rulemaking which we intend to
finalize by November 30, 2015.

Internet Address (URL) @ http://www.epa.gov
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Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Patricia Haman in the EPA’s Office of Congressional and Intergovernmental Relations at
haman.patricia@epa.gov or (202) 564-2806.

Sincerely,
N\ &Ll

Janet G. McCabe
Acting Assistant Administrator



Congress of the Wnited States
WMashington, DA 20515

November 4, 2015

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator McCarthy,

We write to express significant concern with the recently proposed 2016 Renewable Volume
Obligations (RVO) under the Renewable Fuel Standard (RFS). The RVO as currently proposed
would constitute a breach of thc cthanol blendwall, which would cause adverse impacts on
American consumers and the economy.

Congress expanded the RIS when it passed the Energy Independence and Sccurity Act of 2007
(EISA). EISA mandated an annually increasing volume of biofuel to be blended and consumed
in the nation’s motor fuel supply, reaching 36 billion gallons of biofuels in 2022, In 2007, the
market assumptions regarding the futurc of transportation fuels in the United States were very
different from the realitics of the market today. The Energy Information Administration (EIA) at
the time projected motor gasoline demand to significantly rise through 2022'. Since then, EIA
has revised its 2007 projection of motor gasoline in 2022 downward by 27% and projects motor
gasoline demand to continue to decline through 2035'.

Increased fuel efficiency has led to shrinking gasoline demand. This current reality, coupled with
an increasing biofuel blending level requirement, has exacerbated the onset of the EILO
blendwall-—the point at which the gasoline supply is saturated with the maximum amount jof
cthanol that the current vehicle fleet, marine and other small engines, and refueling infrastructure
can safely accommodate. We agree with the EPA’s conclusion in its first RVO proposal for 2014
and in its current proposal for 2014, 2015, and 2016 that the E10 blendwall is a binding
constraint.

We are gravely concerned, however, that despite the Agency’s recognition of the blendwall, the
2016 proposal acknowledges that it will be breached nonetheless. Specifically, EPA states that
the 2016 RVO “includes volumes of renewable fuel that will require either cthanol use at levels
significantly beyond the level of the E10 blendwall or significantly greater use of non- ethanol
rencwable fuels than has occurred to date.” !

! Energy Information Administration, Annual Energy Outlook 2007-2015, Reference Case Table 11

2 Federal Register, Vol. 80, No. 111, Wednesday, June 10, 2015, Proposed Rules (p.33102), EPA Renewable Fuel;
Standard Program: Standards for 2014, 2015, and 2016 and Biomass-Based Diesel Volume for 2017; Proposed
Rule
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The Honorable Gina McCarthy
Page 2

Multiple studies have shown detrimental economic harm may be caused by breaching the E10
blendwall, A 2014 report on the RFS by the nonpartisan Congressional Budget Office concluded
that requmng the volumes of biofuel in EISA, which would breach the blendwall, could increase
the price of E10 gasolme by up to 26 cents per gallon®. NERA concludes in a J uly 27, 2015 study
that “higher gasoline prices leave consumers with less disposable income®”, further hindering
economic growth, An RFS study by Charles River Associates concurs: “The result [of exceeding
the blendwall] will be limited availability, higher consumer costs, and fewer sales of
conventional transportation fuels’." This adverse economic harm falls hardest on America’s
lower income families,

EPA acknowledges that its 2016 RVO proposal would require significant greater use of £15 and
E8S in order to meet the proposed mandate in 2016. Thercfore, this proposal is problematic not
only'in principle, but it is also impractical since it would take decades, not months, to build out
the compatible vehicle fleet and install the necessary retail infrastructure to accommodate the
higher blends of ethanol. AAA calculates that only 5% of the vehicles on the road are approved
to use E15% and the EIA calculates that only 6% of vehicles can use E85”. The 1efue1mg retail
infrastructure is even more l1m1tcd with only 2% of retail stations selling E85® and only 100
stations nationwide selling E15°.

Congress will continue its work toward a bipartisan solution to deal with the RFS. As this work
continues, it is critical that EPA use its statutory authority to waive EISA’s conventional biofucl
volume to keep the blending requirements below the E10 blendwall, and to help limit the
economic and consumer harm this program has already caused.

Sincerely,

e e sty &m

Bill Flores Peter Welch Bob Goodlatte

Member of Congress Member of Congress Member of Congress }
JingfCosta Steve Womack

Member of Congress Member of Congress

> Congressional Budget Office, The Renewable Fuel Standard: Issues for 2014 and Beyond (June 2014)

*NERA Economic Consulting, Economic Impacts Resulting from Implementation of RES2 Program (July 2015) |

* Charles River Associates, Impact of the Blend Wall Constraint in Complying with the Renewable Fuel Standar: d‘
(November 2011) |
® Amcrican Automobile Association, Press Release “New E 15 Gasoline May Damage Vehicles and Cause |
Consumer Confusion” (December 2012)

" Energy Information Administration, Anmmual Energy Outlook 2014

# Fuels Institute, E85: 4 Market Performance Analysis and Forecast (2014)

% Renewable Fuels Association data (www.ethanolrfa.org)
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Congress of the Mnited States
Washington, DC 20515

November 4, 2015

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator McCarthy,

We write to express significant concern with the recently proposed 2016 Renewable Volume
Obligations (RVO) under the Renewable Fuel Standard (RFS). The RVO as currently proposed
would constitute a breach of the ethanol blendwall, which would cause adverse impacts on
American consumers and the economy.

Congress expanded the RFS when it passed the Energy Independence and Security Act of 2007
(EISA). EISA mandated an annually increasing volume of biofuel to be blended and consumed
in the nation’s motor fuel supply, reaching 36 billion gallons of biofuels in 2022. In 2007, the
market assumptions regarding the future of transportation fuels in the United States were very
different from the realities of the market today, The Energy Information Admlmsu ation (EIA) at
the time projected motor gasoline demand to 81gn.1ﬁcantly rise through 2022". Since then, EIA
has revised its 2007 projection of motor gasoline in 2022 downward by 27% and projects motor
gasoline demand to continue to decline through 2035'.

Increased fuel efficiency has led to shrinking gasoline demand. This current reality, coupled with
an increasing biofuel blending level requirement, has exacerbated the onset of the E10
blendwall—the point at which the gasoline supply is saturated with the maximum amount of
cthanol that the current vehicle fleet, marine and other small engines, and refueling infrastructure
_can safely accommodate. We agree with the EPA’s conclusion in its first RVO proposal for 2014
and in its current proposal for 2014, 2015, and 2016 that the E10 blendwall is a binding

constraint.

We are gravely concerned, however, that despite the Agency’s recognition of the blendwall, the
2016 proposal acknowledges that it will be breached nonetheless. Specifically, EPA states that
the 2016 RVO “includes volumes of renewable fuel that will require either ethanol use at levels
significantly beyond the level of the E10 blendwall, or significantly greater use of non-ethanol
renewable fuels than has occurred to date.””

Fnel gy Information Administration, Annual Energy Outlook 2007-2015, Reference Case Table 11

% Federal Register, Vol. 80, No. 111, Wednesday, June 10, 2015, Proposed Rules (p.33102), EPA Renewable Fuel
Standard Program: Sfandm ds for 2014, 20135, and 2016 and Biomass-Based Diesel Volume for 2017; Proposed
Rule

PRINTED ON RECYCLED PAPER
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Multiple studies have shown detrimental economic harm may be caused by breaching the E10
blendwall. A 2014 report on the RFS by the nonpartisan Congressional Budget Office concluded
that requiring the volumes of biofuel in EISA, which would breach the blendwall, could increase
the price of E10 gasohne by up to 26 cents per gallon®. NERA concludes in 2 July 27, 2015 study
that “higher gasoline prices leave consumers with less disposable income®”, further hindering
economic growth. An RFS study by Chatles River Associates concurs: “The 1esult [of exceeding
the blendwall] will be limited availability, higher consumer costs, and fewer sales of
conventional transportation fuels®." This adverse economic harm falls hardest on America’s
lower income families.

EPA acknowledges that its 2016 RVO proposal would require significant greater use of E15 and
E85 in order to meet the proposed mandate in 2016. Therefore, this proposal is problematic not
only'in principle, but it is also impractical since it would take decades, not months, to build out
the compatible vehicle fleet and install the necessary retail infrastructure to accommodate the
higher blends of ethanol. AAA calculates that only 5% of the vehicles on the road are approved
to use E15° and the EIA calculates that only 6% of vehicles can use E85”. The refueling retail
infrastructure is even more limited with only 2% of retail stations selling 85% and only 100
stations nationwide selling E15°.

Congress will continue its work toward a bipartisan solution to deal with the RFS. As this work
continues, it is critical that EPA use its statutory authority to waive EISA’s conventional biofuel
volume to keep the blending requirements below the E10 blendwall, and to help limit the
economic and consumer harm this program has already caused.

Sincerely,
Bill Flores Peter Welch Bob Goodlatte
Member of Congress Member of Congress Member of Congress

Jing¥Costa ) Steve Womack
Member of Congress Member of Congress

3 Conglessmnal Budget Office, The Renewable Fuel Standard: Issues for 2014 and Beyond (June 2014)
NERA Economic Consulting, Economic Impacts Resulting firom Implementation of RFS2 Program (July 2015)
* Charles River Associates, Impact of the Blend Wall Constraint in Complying with the Renewable Fuel Standard
(November 2011)
% American Automobile Association, Press Release “New E15 Gasoline May Damage Vehicles and Cause
Consumer Confusion” (December 2012)
" Energy Information Administration, Ammual Energy Outlook 2014
® Fuels Institute, E85: A Market Performance Analysis and Forecast (2014)
? Renewable Fuels Association data (www.ethanolrfa.org)
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3 m 8 REGION lll
% 5 1850 Arch Street

"'bu Pno‘gc-"‘ Philadelphia, Pennsylvania 19103-2029

MAR 20 205
The Honorable Evan H. Jenkins

Member, U.S. House of Representatives
Huntington District Office

845 Fifth Avenue

Huntington, West Virginia 25701

Dear Representative Jenkins:

Thank you for your February 18, 2015 letter on behalf of your constituent,
Mr. Francis A. Zuspan, regarding an allegation of illegal hazardous waste dumping near Clifton,
West Virginia. Mr. Zuspan has asked why the United States did not pursue enforcement in this matter.

The U.S. Environmental Protection Agency (EPA), in consultation with the West Virginia
Department of Environmental Protection, did perform an investigation of the allegations. The
investigators found insufficient evidence to support an enforcement response.

If you have any questions, please do not hesitate to contact me or have your staff contact
Mr. Mark Ferrell, EPA’s West Virginia Liaison, at (304) 542-0231.

Sincerely,
= / N/ U/ ¢
/\K/_, /< - l , K o~
=" Shawn M. Garvin '

Regional Administrator

t'q'} Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
Customer Service Hotline: 1-800-438-2474



EVAN H. JENKINS 502 CANNON HOUSE OFFICE BUILDING

3RD DISTRICT, WEST VIRGINIA WAS(*;'E:;J)I;ZNé_l;iTSZZOSls
COMMITTEE ON APPROPRIATIONS 845)3{:;’1"A1\.“I)?Nlll
+ Kt GTON, WV 25701
et aas @Congress of the United States

PHouge of Representatives
MWashington, 8¢ 20515—4803

February 18, 2015

Ms. Laura Vaught

Associate Administrator for Congressional & Intergovernmental Relations
Environmental Protection Agency

1200 Pennsylvania Avenue, NW, Room 3426 ARN

Washington, DC 20460

Dear Ms. Vaught:

I have been contacted by|ii . Mason County, WV, regarding their efforts
for assistance with the enclosed issue.

Since this matter is under your jurisdiction, [ am referring it to you for your
consideration.

Once you have reviewed the enclosed information. please respond to my Huntington
District Office Office at 845 Fifth Avenue, Huntington, WV 25701.

Sincerely,

o %/

Evan H. Jenkins
Member of Congress

EHJ/tb
Enclosures

PRINTED ON RECYCLED PAPER
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iliegaily dumped & buried
eyewitnesses have stated to wxmessmg this event.

it has come {0 my attention that Booth Goodwin, US Attorney in
Huntington WV, chooses not to prosecute or pursue those
responsibie.

T am asking you to check on this and explain why President Obama
& Booth Goodwin chooses to ignore this & place the lives of
nearby residents at risk?
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i" % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON D.C. 20460

DEC. 19, 2013

Office of
Chemical Safety and
Pollution Prevention

Dear Submitter:

EPA acknowledges information submitted by your organization under Section 8(¢) of the Toxic
Substance Control Act (TSCA) was received on September 09, 2013. The TSCA Section 8(e) Case
Number assigned to your submission(s) by EPA may be found below. Please cite the assigned 8(e) Case
Number when submitting follow up or supplemental information.

Be aware, all TSCA 8(¢) submissions are placed in the public files unless confidentiality is claimed
according to the procedures outlined in Part X of EPA’s TSCA Section 8(e) policy statement (43 FR
1113, March 16 1978). If your submission contains Confidential Business Information, you will need to
provide substantiation for your claims. To substantiate claims, if you have not already done so, submit
responses to the questions found in the Confidential Business Information section of the TSCA Section
8(e) programmatic homepage:
http:/fwww.epa.gov/opptintr/tsca8e/pubs/confidentialbusinessinformation.html

Please address any further correspondence with the Agency related to the enclosed TSCA 8(e)
submission(s) to:
TSCA Confidential Business Information Center (7407M)
EPA East - Room 6428 Attn: Section 8(¢)
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460-0001

EPA looks forward to continued cooperation with your organization in its ongoing efforts to evaluate
and manage potential risks posted by chemicals to health and the environment.

CBI 8(e) Case Number Chemical ID
N 8EHQ-13-19252 No CAS # coal tar creosote

CONTAINS NO CBI
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£02 Cannow House Office Bunoing

EVAN H. JENKINS
Iro Disvacy, WeeT VIRGINIA WASHINOTON, DC 20516
{202) 2253452
COMMITTEE ON APPROPRIATIONS Bdsssmt;\;szuus
umE
t H , WV 2570
evtienkins rous.go @uongress of the United States R

PBouge of Lepregentatives
Washington, B 205154803

June 10, 2015

Ms. Laura Vaught, Associate Administrator
Congressional & Intergovernmental Relations
Environmental Protection Agency

1200 Pennsylvania Avenue, NW, Room 3426 ARN
Washington, DC 20460

Dear Ms. Vaught:

I have been contacted by Mr. James Sowder, Mobil Mechanx, LLC, regarding his efforts
for assistance with the enclosed issue.

Since this matter is under your jurisdiction, I am referring it to you for your
consideration.

Once you have reviewed the enclosed information, please respond to my Beckley Office
at 223 Prince Street, Beckley, WV 25801.

Sincerely,

A ﬁ%/@

Evan H. Jenkins
Member of Congress

EHJ/km
Enclosure

cc: FOIA

PRINTED ON RECYCLED PAPER
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Please send documents to:
Mobil Mechanx LLC

397 Ames Heights Rd
Lansing, WV 25862

AND

mobilmechanx@gmail.com

Thank you,

James Sowder
Member, Mobill Mechanx LLC

Encl: Customs Seizure List

CC: Senator Joe Manchin III, Senator Shelley Capito, and Representative Evan Jenkins
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Congressman Evan Jenkins
Kixm McMillion, Office Manageyx
223 Prince Street
Beckley, WV 25801
(304) 250-6177
(304) 250-6179 (fax)

TO: EPA
FAX# 202-501-1519
DATE: 6/10/2015

#of Pages: 5

Message:




ES k°) UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 M 3 REGION il
’;‘n 6: 1650 Arch Street
Philadelphia, Pennsylvania 19103-2029
AUG 27 2015

The Honorable Evan H. Jenkins
Member, U.S. House of Representatives
223 Prince Street

Beckley, West Virginia 25801

Dear Representative Jenkins:

Thank you for your August 4, 2015 letter to the U.S. Environmental Protection Agency (EPA) on
behalf of Mayor Reba Honaker regarding the City of Welch’s (City’s) efforts to comply with the Clean

Water Act (CWA).

EPA and the state of West Virginia entered into a federal consent decree with the City and the
Welch Sanitary Board on February 6, 2012. The consent decree requires the City to report every
January and July to EPA and the state about its compliance efforts. Mayor Honaker’s last letter was the
City’s July report and the information the Mayor provided is consistent with the decree.

If you have any questions, please do not hesitate to contact me or have your staff contact
Mr. Mark Ferrell, EPA's West Virginia Liaison, at 304-542-0231.

Sincerely,

//
;f'

Shawn M. Garvin
Regional Administrator

{7) Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
Customer Service Hotline: 1-800-438-2474



Aug. 4 2015 4:35PM No. 6498 P 17

502 CAnNON HOuSE OFFICE Bu Loine

EVAN H, JENKINS
3D DIETRICT, WEST VIRGINIA WAS{\ZIBIS?;B,SES?QOHG
COMMITTEE ON APPROPRIATIONS . 8455?11::;\::;%
b4 . N, WV 26
evanjenkins.house.gov ('Iﬂﬂgf&ﬁﬁ Hf ﬂ]l? Hn[teh %tatlﬁﬂ ng%‘:;g;:!-zzol .

House of Representatives
Washington, BE 205154803

August 4, 2015

Ms. Laura Vaught

Associate Administrator

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, Room 3426 ARN
Washington, DC 20460

Dear Ms. Vaught:

I have again been contacted by Mayor Reba Honaker, City of Welch, (304) 436-3113,
regarding her efforts for assistance with the enclosed issue.

Since this matter is under your jutisdiction, I am referring it to you for your
consideration.

Once you have reviewed the enclosed information, please respond to my Beckley Office
at 223 Prince Street, Beckley, WV 25801.

Sincerely,

o 1l

Evan H. Jenkins
Member of Congress

EHJ/km
Enclosure

PRINTED ON RECYCLED PAFER
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! i@lﬁg of Welch

Welch Municipal Building @ 88 Howard St,@Welch, WV 24801@(304) 436-3113 @ Fax (304) 436-2546

July 13, 2015

File: 7149.21

Mr. Phillip Yeany

Assistant Regional Council
Environmental Protection Agency
1625 Arch Street

Philadelphia, PA 19103

Dear Mr. Yeany,

Re: United States vs. City of Welch, CSO Report
First Semi-Annual Report 2015

Contract 88 is still open for improvements at the Waste Water Treatment Plant,

We have smoke tested for Contract 88, 8C, and 8D areas [n August and September 2014 to verify
which customers still have improper connections to the new sanitary sewer, Once these have heen
identified we will notify the customers by letter of the requirement to remove their illegal connection

where technically and economically feasible in the future.

In June ~ September 2015 we will analyze the impact of the improper connection removal in
Contract 88, 8C, and 8D. Initial review indicates our peak flows have been reduced, We anticipate notifying
customers to remove sources of extraneous flows where feasible in 2015 — 2016,

The Sanitary Board has evaluated various bar screen manufacturers and their efficiency of
removals. We authorized preparation of bidding documents and advertising of the screen for
procurement and our Instailation. This was approved by WVDEP in September of 2014. This work was

completed in May 2015 and appears to be working satisfactorily.

The grit removal unit is currently fully functional. We anticipate the amount of grit received will
he significantly reduced as a result of the separation on Contract No. 88, 8C and 8D. We will continue to

)







Aug.

4. 2015 4:35PM

Mr. Yeany
July 13, 2015
Page 3 0of3

cc. wfo encl:

Janna Lowery, USDA

Michele Price-Fay, USEPA

Chuck Fogg, EPA

Jeremy Bandy, WVDEP

John Frederick, WVDEP

Joe Hickman, WVDEP

Mike Zeto, WVDEPO

Walt Ivey, PE, WVBPH

Paul Mattox, PE, WVDOT

West Virginia Public Service Commission
Ashby Lynch, Sanitary Board

Claude Banner, Sanitary Board

Mike Day, City Council

Fred Odum, City Council

William Spencer, City Council

Steve Ford, City Council

Vicki McBride, City Council

Jason Roberts, Reglon 1 Planning and Development Council
Matthew Peters, Stafford Consultants, Inc.
Richard Oshorne, Stafford Consultants, Inc.
Tim Carver, WWTP Supervisor

Jack Whittaker, Supervisor

No. 8498

D
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City of Welch

Waste Water Treatment Plant
C80 Visual Inspection Report Flow Discharge

2015 Semi-Annual Report
17 Half

| csow

SIZE | STATUS Visual LOCATION DESCRIPTION PLANNED FOR REMOVAL
2009 |/ 2010 | 2011 | 2012 | 2013 2014 | 2015

2 24 | Functional 23 5 10 **11 *33 Main Lift Station Under Evaluation
3 8 Capped 0 0 0 0 0 0 0 Bottorn of Hemp Hill Removed November 2006
4 15 Capped 0 0 0 0 0 0 0 Behind Pendry’s Body Shop Remowved March 2009
5 24 | Functional 5 8 13 S 2 12 *3 At Flood Wall Under Evaluation
6 18 Capped 0 Q 0 0 0 0 0 Behind Flat Iron Pharmacy Rernoved March 2008
7 12 | Functional 8 8 ) 1 0 *11 *“0 Behind 83 Summers St Under Evaluation
8 12 Capped 14 14 12 8 1 Y6 0 Behind 149 Summers 5t Removed April 16 2014
9 12 Capped 8 13 7 4 0 *4 0 Clubhouse Summers St Removed April 16 2014
10 12 Capped 16 13 11 0 0 0 0 57 Lake Drive Removed January 2012
11 8 Capped 0 0 0 0 0 0 0 Across fram VET. Memorial Removed November 2006
12 12 Capped 0 0 0 a 0 0 0 Behind SHIELDS AUTO Removed Novermber2006
13 10 Capped 1 2 1 1 0 0 0 Hoppy Home’s Removed December 2013
14 18 Capped 13 15 9 8 3 *8 0 Entrance to SOUTHWOQOD . Removed April 2014
15 18 Capped 8 10 3 6 Q *g 0 1033 Riverside Drive Removed April 2014
16 24 Capped Q 0 0 0 0 0 0 Bridge McDowell & Stewart Removed November 2006
17 15 Capped 0 0 0 0 0 a 0 Behind Armery Stewart St. Removed March 2008
18 15 Capped Q 0 Q 0 0 0 0 Entrance To Edmore Removed Novernber 2006
20 15 Capped 45 0 0 0 0 0 1] Under Bridge Downtown Removed January 2010
21 15 Capped 0 0 0 0 0 0 0 At Mikes Powerhouse Gymn Removed April 2008
23 12 Capped 13 7 0 Q ] 0 0 Near State Farm Ins. Removed July 2010
24 15 Capped 8 S 4 0 0 0 0 PHEQNIX CENTER Removed May 2 2012
25 1B Capped 0 0 0 0 0 0 0 Court Street Bridge Removed luly 2008
26 12 Capped 4 2 0 o] 0 0 0 Across From AEP Co. Removed April 2010
27 12 Capped 5 1 0 a 0 0 0 Behind Old Wolf Tire Removed May 2010
28 18 Capped 0 0 0 Q 0 0 0 Below Jim's Engine Removed November 2006
29 15 Capped 0 o] 0 ] 0 0 0 Below Save A Lot Removed November 2006

**Note: Flow meter reading inaccurate for this period it has been replaced and being calibrated.

TOTAL RAINFALL;

SHOP:

WWTP: 23.49

(S0 #2 56,957,530 **NOTE

CSO#5 384,563

CSO#7 7,084,

* NOTE: Flow Meter

* Note: flow meter reading is total for 1% Half.

Jack Whitteker .- Superintendent

b WO

&5

Timothy D. Carver Chief WWTF OPERATOR
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CSO Summary Report

Provide copies of inspection forms for inspecting CSO discharges. Information on
forms should include;

1) Name of inspector

2) Time and date of inspection

3) Outfall No.(s)

4) Comment about whether discharging or not

5) Estimated starting and stopping times of discharge

6) Estimated total volume (time) of material discharge

7) Estimated rainfall for previous 24 hours

8) Submit copy of any submitted 24 hour spill report

Note: CSO’s 003,004, 006,009 011, 012,013,014,015 016, 017, 018, 020, 021,024 025,
028 and 029 have been removed from our system,
Feel free to call if you have any questions, (304) 436-2009,

Paul Turpin Collection System Forman
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WASHINGTON, DC 20510

June 28, 2016

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Dear Administrator McCarthy:

We are writing to request your support for the Petition for Small Refinery Hardship
Relief recently submitted by Ergon West Virginia, Inc. (“Petitioner™).

The small refinery hardship standard was reinterpreted under an Addendum to the Small
Refinery Exemption Study issued in May 2014 without public notice or comment. This
reinterpretation is inconsistent with Congress’ intent.

Congressional intent regarding small refinery hardship was reiterated in the Omnibus
legislation signed into law December 18, 2015 (P.L. 113-114). Specifically, Congress stressed
that it did not intend for small refinerics to bear a higher cost for compliance with the RFS than
large refiners, and the ability of a small refiner to comply and remain profitable does not justify a
higher cost of compliance.

Ergon West Virginia, Inc. is experiencing disproportionate costs of compliance with the
RFS that are largely attributable to its disproportionate production of diesel fuel relative to the
production of gasoline. Refiners like Ergon West Virginia, Inc. who disproportionately produce
more diesel fuel than the industry average, cannot generate enough RINs through blending
because of the limitations on how much biodiesel can be blended into diesel. Because
obligations under the RFS program are calculated on combined gasoline and diesel production,
the petitioners are then forced to buy RINs to comply. In other words, Ergon West Virginia is
losing money on each gallon of diesel fuel they produce.

We respectfully request that the EPA, in consultation with DOE, grant the Petitioner’s
requested relief from their disproportionately high compliance costs under the RFS requirements.
Thank you for your consideration.

Sincerely,

>/ Mome Gy

JgpfManthin 111 Shelley Mo®t Capito
United States Senator United States Senator
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September 29, 2016

OFFICE OF
AIR AND RADIATION

The Honorable Evan H. Jenkins
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Jenkins:

Thank you for your letter of June 23, 2016, to U.S. Environmental Protection Agency Administrator
Gina McCarthy regarding the Supreme Court stay of the Clean Power Plan (CPP) and assistance the
EPA is providing to states while the stay is in effect. The Administrator asked that I respond on her
behalf.

On February 9, 2016, the Supreme Court stayed the CPP pending judicial review before the U.S. Court
of Appeals for the D.C. Circuit and any subsequent proceedings in the Supreme Court. The EPA firmly
believes the Clean Power Plan will be upheld when the courts address its merits because it rests on
strong scientific and legal foundations. However, it is clear that no one has to comply with the Clean
Power Plan while the stay is in effect. During the pendency of the stay, states are not required to submit
anything to the EPA, and the EPA will not take any action to impose or enforce any such obligations.

For example, we clearly communicated to states that they were not required to make initial submittals on
September 6, 2016.

On June 16, 2016, Administrator McCarthy signed a proposed rule providing details about the optional
Clean Energy Incentive Program (CEIP). When final, this will help guide states and tribes that choose to
participate in the CEIP when the Clean Power Plan becomes effective. You asked a number of questions
about the EPA’s legal authority to proceed with the CEIP and other matters related to the CPP. In
Section Il of the preamble, we discuss why we are issuing the CEIP Design Details proposal, including
the legal authority for doing so while the stay is in effect. The proposal is currently out for public
comment and is available at https://www.epa.gov/cleanpowerplan/clean-energy-incentive-program. The
proposal published in the Federal Register June 30, 2016. The EPA has extended the public comment
period an additional 60 days until November 1, 2016. We held a public hearing in Chicago on August 3,
2016. We encourage interested parties to submit comments, identified by Docket ID No. EPA-HQ-
OAR-2016-0033. As with all the EPA’s rulemakings, we will take the concerns expressed at these
hearings, as well as those expressed in written comments into consideration as we move forward.

With respect to other activities, EPA intends to continue providing assistance to states, while being clear
that we will respect the stay so long as it is in effect.

Internet Address (URL) ¢ http://www.epa.gov
Recycled/Recyclable « Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 50% Postconsumer content)



Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Kevin Bailey in the EPA’s Office of congressional and Intergovernmental Relations at
bailey.kevinj@epa.gov or at (202) 564-2998.

Sincerely,

A CSUlL

Janet G. McCabe
Acting Assistant Administrator






stated, “Well that’s not what the Supreme Court said, but we assume that the courts will make
that judgement over time or will leave that to EPA to make their own judgement.” When pressed
further, you responded by saying, . . . the Supreme Court didn’t speak to that issue. The only
thing they spoke to was the stay of the rule. They didn’t speak to any tolling or what it meant in
terms of compliance time.”

As the Department of Justice’s own conclusions make clear, the Court did speak to tolling when
it granted the applications for relief that explicitly or implicitly requested the tolling of
compliance deadlines. Those Court orders necessarily and irrevocably extended the CPP’s
deadlines, allowing states to hit “pause” on compliance measures during legal challenge of the
CPP, so that states are not required to spend billions of dollars on immense, and in many cases
irreversible, actions to implement a regulation that may never come. This harm is what drove
petitioners to request relief from the Supreme Court in the first place.

We are concerned that your statements before Congress undermine the certainty that the
American people deserve and the Supreme Court was seeking to provide when it granted
applications to stay the CPP and toll its deadlines. If ambiguity here drives states and
stakeholders to meet all CPP compliance deadlines anyway, then the Court’s action will be
meaningless.

In order to provide clarity to the states, utilities, and other critical stakeholders, we respectfully
ask you to provide answers to the following questions:

1. Two of the applications for relief from the CPP submitted to the Supreme Court explicitly
asked the Court to extend all CPP deadlines for a period equal to that of the stay. The
Department of Justice concluded that all of the applications made the same request, if not
explicitly, then implicitly. The Court granted these requests for relief without any
limitation. How do you reconcile these facts with your claim that “the Court didn’t speak
to any tolling™?

2. Did any EPA official review the Department of Justice’s brief in response to the
applications before that brief was submitted to the Supreme Court?

3. Atany point before the Supreme Court issued its orders on February 9, 2016, did any
EPA official object to language in the Department of Justice’s brief concluding that
granting the stay “would necessarily and irrevocably extend every deadline set forth in
the Rule”? Does EPA now disagree with that conclusion? If so, please provide EPA’s
official legal interpretation.

4. Is EPA relying on specific precedent to conclude the stay order does not toll all deadlines
outlined in the final CPP rule? If so, include any such examples or case law in EPA’s
interpretive memo as requested in question 3 above.

5. If EPA does not disagree with the Department of Justice’s conclusion that the relief
requested and granted by the Court “necessarily and irrevocably” extends all CPP
deadlines, then what steps is EPA taking to prepare to extend all CPP deadlines in the
event the stay is lifted?






























Administrator Scott Pruiu
Environmental Protection Agency
1200 Pennsylvania Avenue. NW.
Washington, 1DC 20460

Dear Adminisirator Pruits

I write today to invite yvou to visit the great state of West Virginia as we reset and restore
our partnership with the U.S8. Environmental Protection Agency. I extended a similar invitation
to vour predecessor, bul we were never afforded a visil.

[ applaud your efforts to return the agency’s focus to its core statutory mission. The
previous administration’s unnecessary, burdensome regulations were responsible for erippling
key industries in our state. As we turn a page with this new administration, | am excited to work
with you and your agency to help protcct West Virginia’s air and water. I also seck your
assistance as we look to undo the unwarranted damage that has been done to our economy and
work to bring jobs and opportunity to the Mountain State.

Thank you for your continued leadership and cooperation. 1 hope that you will accept my
invitation to visit West Virginia firsthand. I would greatly appreciate the opportunity to show
vou how the EPA’s policies have impacted our communities and introduce you to our
hardworking citizens.

Please do not hesttate to let me know if [ can ever be of assistance.

Ty

A
( Sincerely,
N

o
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April 19,2018

QOFFICE OF
AR AND RADIATION

The Honorable Evan Jenkins
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Jenkins:

Thank you for your letter of March 27. 2018, to U.S. Environmental Protection Agency (EPA)
Administrator Scott Pruitt, regarding your concerns with the proposed repeal of emission requirements
for glider vehicles, glider engines and glider kits. The Administrator asked me to respond on his behalf.

The Agency takes very seriously the impacts of regulatory changes on businesses and
communities throughout the United States. and we are aware of the importance of regulatory certainty
for the heavy-duty truck industry. We received thousands of comments on our proposal, many of which
shared your concerns about potential adverse impacts on businesses outside of the glider industry. We
are currently reviewing the comments to determine the appropriate next steps for this rulemaking. We
have added your letter to the rulemaking docket, where it will be part of the public record.

Again. thank you for your letter. If you have further questions, please contact me or your staff may
contact Karen Thundiyil in EPA’s Office of Congressional and Intergovernmental Relations at
thundiyil.karen/@epa.gov or 202-564-1142,

Sincerely,

W

William L. Wehrum
Assistant Administrator

Internet Address (URL} « htlp /iwww epa gov
Recycled/Recyclable - Printed with Vegetable Qi Based Inks on 100% Postconsumer, Process Chlonne Free Recycled Paper



@Congress of the United States
Washington, BE 20515

March 27, 2018

The Honorable Scott Pruitt
Administrator

Environmental Protection Agency
Office of the Administrator 1101A
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator Pruitt:

We stand with you and welcome your continued efforts to streamline environmental regulations and
repeal onerous and overreaching rules that the previous administration pushed through which hurt
American industry. However, we write to raise concerns with the EPA’s proposed rule for repeal of
emission requirements for glider vehicles, glider engines, and glider kits. We believe that repealing
those requirements will undermine the significant investments made by United States job creators
and manufacturers.

We have seen what happens when overreaching and even illegal regulations are issued that go
against the intent of the Clean Air Act. Regulations issued under the Clean Air Act must not exceed
the authority Congress has provided. We believe that EPA still has the ability to work within this
authority of the Clean Air Act to implement clear, concise, and straightforward rules regarding
emissions from gliders. Eliminating this rule also runs the risk that a court would impose
requirements beyond what the previous administration negotiated with industry, which could
undermine the remanufacturing and rebuilding industries resulting in the loss of countless jobs
across the United States.

N
We respectfully ask that you carefully consider the negative impacts if the authority to implement
reasonable regulation of gliders is now repealed.

Sincerely,
5 s e
Mark Sanfor Evan Jenki
Member of Congress Member Congress
Larry Bucshon, M.D. Susan W. Brooks

Member of Congress Member of Congress
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Member of Congress
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Trey Hollingsworth

Member of Congress
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OFFICE OF WATER

The Honorable Evan H. Jenkins
House of Representatives
Washington, D.C. 20515

Dear Congressman Jenkins:

Thank you for your letter of November 19, 2015, to the U.S. Environmental Protection Agency on
behalf of the Region 1 Planning and Development Council. The EPA appreciates your strong
commitment to our work to improve water quality while strengthening communities through the Urban
Waters Small Grants Program.

Urban Waters Small Grants are awarded through an open competition process. At this stage in our
review of applications, we are evaluating proposals to determine if they meet Threshold Eligibility
Criteria as described in Section III.C of the Request for Proposals. All eligible applications will then be
reviewed based on the Selection Criteria, as described in Section V of the RFP, for ranking and funding
consideration.

We experienced an overwhelming response to this funding opportunity, a clear statement of demand for
this type of assistance. I assure you that full consideration will be afforded each applicant.

Again, thank you for your letter. If you have any questions, please contact me or your staff may contact
Denis Borum in the EPA’s Office of Congressional and Intergovernmental Relations at
borum.denis@epa.gov or 202-564-4836.

/ JpwuVﬂ/

Joel Beaéy
Acting Deputy Assistant Administrator

Internet Address (URL) ¢ http://www.epa.gov
Recycled/Recyclable ¢ Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper
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November 19, 2015

Ms. Barbara Perkins

United State Environmental Protection Agency
1200 Pennsylvania Avenue, Northwest
Washington, DC 20460

Dear Ms. Perkins:

Please accept this letter in support of the Region 1 Planning and Development Council’s
application for an Urban Waters Small Grant. It is my understanding that funding through this
grant would be used to form partnerships between municipalities in West Virginia to provide for
GPS data collection on storm systems, discharge locations, and other key infrastructure
points. Funding through the grant would also help fund future construction projects and
maintenance on existing structures.

It is my hope that the Environmental Protection Agency will give Region 1 Planning

and Development’s grant application every possible consideration for t;linding. Please do nat

hesitate to contact me with any questions you may have. /

Sincerely,

/L/ -
an H. Jenkins
Member of Congress

PRINTED ON RECYCLED PAPER









Congress of the nited States
Washington, DA 20315

July 31, 2015

The Honorable Gina McCarthy The Honorable Dr. Ernest Moniz ~ The Honorable Tom Vilsabk

Administrator Sccretary Secretary

Environmental Protection Agency  U.S. Department of Energy U.S. Department of Agriculture
1200 Pennsylvania Avenuc NW 1000 Independence Avenue SW 1400 Independence Avenue SW
Washington, D.C. 20460 Washington, D.C. 20585 Washington, D.C. 20250

Dear Administrator McCarthy, Secretary Moniz, and Secretary Vilsack:

We write to support biomass energy as a sustainable, responsible, renewable, and economically signifﬁcant

.. N . . |
energy source. Federal policies across all departments and agencies must remove any uncertainties and
contradictions through a clear, unambiguous message that forest bioenergy is part of the nation’s energy
future.

Many states are relying on renewable biomass to meet their energy goals, and we support renewable biomass
to create jobs and economic growth while meeting our nation’s energy needs. A comprehensive science,
technical, and legal administrative record supports a clear and simple policy establishing the benefits of
energy from forest biomass. Federal policies that add unnecessary costs and complexity will discourage
rather than encourage investment in working forests, harvesting opelations bioenergy, wood products, and
paper manufacturing. Unclear or contradictory signals from federal agencies could discourage blomaSIs
utilization as an energy solution. |

The carbon neutrality of forest biomass has been recognized repeatedly by numerous studies, agencies,
institutions, legislation, and rules around the world, and there has been no dispute about the carbon neutrality
of biomass derived from residuals of forest products manufacturing and agriculture. Our constituents
employed in the biomass supply chain deserve a federal policy that recognizes the clear benefits of forgst

bioenergy. We urge you to ensure that federal policies are consistent and reflect the carbon neutrality |
of these types of bioenergy.
Sincerely, '
Sanfordl D. Bishop, Jr.
Member of Congress
Kt A

Kurt Schrader

Member of Congress nber of

Gregg Harper en Gra

Member of Congress Member of Congress
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Case 5:14-cv-00039-JPB Document 328 Filed 05/15/17 Page 1 of 17 PagelD #: 15813

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA
Wheeling

MURRAY ENERGY CORPORATION, et al.,

Plaintiffs,
Civil Action No. 5:14-CV-00039
V. Judge Bailey
SCOTT PRUITT, Administrator,

United States Environmental Protection Agency,

)

)

)

)

)

)

)

)

acting in his official capacity,1 )
)

Defendant. )

EPA'S FILING IN COMPLIANCE WITH THIS COURTIS
JANUARY 11, 2017 ORDER

INTRODUCTION

On January 11, 2017, this Court ordered the United States Environmental Protection
Agency (IEPATL) to (1) [[p]repare and submita 321(a) evaluation of the coal industry and other
entities affected by the rules and regulations affecting the coal mining and power generating
industries . . . by no later than July 1, 2017, Jand to (2) [submit evidence . . . that EPA has
adopted measures to continuously evaluate the loss and shifts in employment which may result
from its administration and enforcement of the Clean Air Act[][ by no later than December 31,
2017. Final Order, ECF No. 314 at 26[27. In addition, this Court ordered EPA []t]o submit a
comprehensive filing detailing the actions the agency is taking to comply with 321(a) and this
Court[s orders within 60 days.[]ld. at 27 (hereinafter [Compliance Filing[). On February 16,

2017, the parties filed an expedited joint motion to extend the deadlines in the Final Order.

! Pursuant to Fed. R. Civ. P. 25(d), Administrator Scott Pruitt [is automatically substituted as a party!
because he is the successor to former Administrator Gina McCarthy, who was named in Plaintiffs [
Complaint. Catherine McCabe served as Acting Administrator immediately prior to Administrator
Pruitt(s confirmation.
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Expedited Joint Motion to Extend Deadlines in the January 11 Final Order, ECF No. 326. On
February 23, 2017, this Court granted the parties[ request to extend the deadline for the
Compliance Filing until May 13, 2017, and otherwise denied the expedited joint motion. Order
Granting in Part and Denying in Part the Expedited Joint Motion to Extend Deadlines in the
January 11 Final Order, ECF No. 327.

EPA has appealed all aspects of the Final Order, and the Fourth Circuit took the case
under submission on May 9, 2017. Murray Energy Corp. v. EPA, Lead Case No. 16-2432 (4th
Cir.). Subject to the reservations and objections presented to the Fourth Circuit, EPA submits this
Compliance Filing to comply with the Final Order.

As explained above, this Court required that the Compliance Filing [detail[] the actions
the agency is taking to comply with  321(a) and this Court[s orders.[JECF No. 314 at 27. EPA
understands this direction to mean that the Agency must explain its plans to comply with this
Court(s July and December deadlines. The evaluation due by July 1, 2017, has two major
subcomponents—a retrospective evaluation of actual [¢oal mines and coal-fired power
generators that have closed or reduced employment since January 2009, 1id. at 26 [11(a)(iii), and
an evaluation of [facilities that are at risk of closure or reductions in employment because of
EPAIS regulations and enforcement actions[ land associated impacts on communities, families,
and subpopulations, id. at 26[27 [T11(a)(i)[(i1))  (iv).

In the Final Order, this Court provided additional interpretation of the statute, stating that
Section 321(a) [requires EPA to answer the particular question of whether the EPA is

contributing to specific worker dislocations and plant and mine closures, [ Jand that, [JtJo comply

2 May 13, 2017 was a Saturday.
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with 321(a), EPA must both [track and monitor the effects of the Clean Air Act and its
implementing regulations on employment, [ and evaluate [the cause of specific job dislocations. [
Id. at 8[9 (internal citation omitted). This Court concluded that EPA could employ existing
methodologies and analytical tools to achieve compliance, describing with favor a voluntary
program jointly administered by EPA and the Department of Labor during the 1970s and early
1980s called the Economic Dislocation Early Warning System ((EDEWSI). Id. at 9.

The EDEWS? was an information collection and reporting effort in which EPA regional
offices maintained contacts with federal, state, and local environmental enforcement offices, and
invited individual firms to contact EPA directly when they closed or planned to close a plant and
environmental regulations were alleged to be a significant factor in the decision. EPA
headquarters consolidated the information collected by the regional offices and communicated it
to the Secretary of Labor in a quarterly report. The quarterly reports presented details on the
previous quarter!(s actual and threatened plant closures, including the name and location of each
plant, the industry, the actual or threatened date of dislocation, the jobs lost or threatened and
total employment, a description of the environmental regulation or enforcement action at issue,
and any unique circumstances involved. EPA did not include in the EDEWS plant closures or
employment reductions affecting fewer than 25 employees, but otherwise included all plants that
firms alleged would have remained unthreatened had it not been for the imposition of
environmental regulations, regardless of the number and significance of other financial factors
that may have entered into the closure decision. EPA cautioned, however, that many of the plants

included in the EDEWS reports likely would have closed in the near term even in the absence of

3 Hearings before the Subcomms. of the S. Comm. on Appropriations on H.R. 9375, 95th Cong. 50103
(1978) (describing [The Origin  Operation of the Economic Dislocation Early Warning System[),
https://babel.hathitrust.org/cgi/pt?id=uc1.b4682130;view=1up:seq=509.
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environmental regulations. EPA also explained that economic impacts were difficult to quantify
because many dislocated workers are rehired by the same firm, while some displaced labor
shifted into other firms or sectors of the economy. Finally, EPA identified a number of reliability
concerns associated with the EDEWS, including the difficulty of obtaining information to
substantiate or refute allegations that environmental regulations were a significant factor in a
plant closure.

As explained in more detail below, absent relief from the Fourth Circuit, EPA intends to
use the EDEWS as guidance in complying with this Court(s July deadline. EPA also intends to
comply with this Court[s December deadline by using the EDEWS as a starting point to develop
an ongoing program to conduct facility-level evaluations of closures and employment reductions.
EPA maintains its position, however, that [fesuming the [EDEWS] . . . would entail enormous
costs to EPA and industry with little or no gain in reliable information. 'United States’ Response
to the October 17, 2016 Memorandum Opinion and Order Requiring Section 321(a) Compliance
Plan and Schedule, ECF No. 296 at 10 n.11. Furthermore, EPA continues to have serious
concerns about the analytical challenges associated with facility-level evaluations generally. See
id. at 9110 (listing challenges). EPA will make best efforts to address those challenges, as time
and resources permit, because EPA is committed to ensuring that its work is based on the best

available science and technical methods. EPA is also committed to an open, transparent process
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that affords sufficient opportunities for public engagement, and that adheres to federal data-
quality* and information-collection® requirements and policies.
L July 1, 2017 Evaluation of Coal Mines and Coal-Fired Power Plants
Under this Court[s Final Order, EPA must:

Prepare and submit to the Courta 321(a) evaluation of the coal industry and other
entities affected by the rules and regulations affecting the coal mining and power
generating industries as expeditiously as practicable and by no later than July 1,
2017, which evaluation shall:

(1) identify those facilities that are at risk of closure or reductions in employment
because of EPAIS regulations and enforcement actions impacting coal and/or
the power generating industry;

(i1) evaluate the impacts of the potential loss and shifts in employment which may
be attributable to EPA's regulations and enforcement actions impacting coal
and/or the power generating industry, including identifying the number of
employees potentially affected, the communities that may be impacted, and the
reasonably foreseeable impacts on families and industries reliant on coal;

(ii1) identify those coal mines and coal-fired power generators that have closed or
reduced employment since January 2009 and, for each, evaluate whether EPA's
administration and enforcement of the Clean Air Act contributed to the closure
or reduction in employment; and

(iv) identify those subpopulations at risk of being unduly affected by job loss and
shifts and environmental justice impacts.

4 See, e.g., Information Quality Act, Pub. L. No. 106-554, 114 Stat. 2763; Guidelines for Ensuring and
Maximizing the Quality, Objectivity, Utility, and Integrity of Information Disseminated by Federal
Agencies, Final Guidelines (corrected), 67 Fed. Reg. 8452 (Feb. 22, 2002); see also U.S. EPA, Guidelines
for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of Information Disseminated
by the Environmental Protection Agency (Oct. 2002), https://www.epa.gov/sites/production/files/2015-
08/documents/epa-info-quality-guidelines.pdf.

5 See, e.g., Paperwork Reduction Act, 44 U.S.C.  3501[21; Office of Info.  Regulatory Affairs, Office
of Mgmt.  Budget, Exec. Office of the President, Frequently Asked Questions,
https://www.reginfo.gov/public/jsp/Utilities/faq.jsp#icr_info (last visited May 15, 2017) (LThe Paperwork
Reduction Act (PRA), which was signed into law in 1980 and reauthorized in 1995, provides the statutory
framework for the Federal government(s collection, use, and dissemination of information. The goals of
the PRA include (1) minimizing paperwork and reporting burdens on the American public and (2)
ensuring the maximum possible utility from the information that is collected.l).



https://www.epa.gov/sites/production/files/2015-08/documents/epa-info-quality-guidelines.pdf
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ECF No. 314 at 26[27.

To comply with this portion of the Final Order, EPA is: (1) assembling a workgroup and
establishing a work plan for completing the prescribed evaluation by the July deadline; (2)
developing a methodology for evaluating employment impacts at individual coal mines and coal-
fired power plants, notwithstanding data gaps and uncertainties; (3) identifying the universe of
mines and plants that will be included in the evaluation; and (4) identifying the factors that may
have contributed to the actual and potential closures and employment reductions, as well as
associated impacts. This workgroup consists of over 80 EPA staff, including economists and
program analysts from EPA[S Office of Policy and Office of Air and Radiation, and attorneys in
EPAIS Office of General Counsel and Office of Enforcement and Compliance Assurance.

In accordance with the Final Order, EPAIS coal-industry evaluation will focus on
employment impacts at the facility level, which is a more granular approach than EPA generally
uses in its regulatory analyses of national, regional, and sector-wide economic impacts. While
EPA is using the EDEWS approach as guidance for this evaluation, EPA cannot acquire
information related to plant closures and employment reductions through interactions with state
and local governments or firms by the July deadline due to the requirements of the Paperwork
Reduction Act ([PRAT) of 1995. See infra at 13. EPA is instead undertaking a significant data-
gathering effort by utilizing publicly available® information on facilities in the coal-mining and
coal-fired-generation industries, compiling that information, and then conducting a qualitative
assessment of the factors that may have contributed to actual or potential closures or reductions

in employment.

6 At this time, EPA has not identified any proprietary data, such as confidential business information
(CCBIL), that has been comprehensively collected and that would be useful for the purpose of conducting
facility-level evaluations.
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To identify coal mines that have closed or reduced employment since January 2009, EPA
is relying on publicly available data from the U.S. Mine Safety and Health Administration
(CIMSHALI), an agency within the Department of Labor. For the purpose of enforcing mine-
worker safety, MSHA collects employment data from entities that engage not just in coal mining,
but in [the work of preparing[Icoal.” These entities include mines that produce coal, as well as
other types of facilities, such as coal-preparation facilities, coal transshipment facilities, and
portable operations (e.g., portable augers). They submit quarterly employment data to MSHA
using Form 7000-2,® including the average number of workers employed at each entity. Due to
the large number of coal mines and related entities in the United States (2,639 steam-coal mines
had on-site employment in one or more years from 2009 to 2016)° and the fluctuating nature of
employment in this sector (e.g., workers are routinely reallocated across mines), EPA is
following a methodological approach similar to that used in the EDEWS of evaluating only those
entities that experienced dislocations of 25 jobs or more from January 2009 to December 2016.
At this time, EPA has identified 1,099 steam-coal mining entities that meet this criterion. For the
remaining steam-coal mining entities that experienced smaller reductions in employment, EPA
will list such entities and provide a general overview of employment trends and impacts, but will

not conduct individual facility-level evaluations.

730 C.FR. 50.2(b).

8 See Mine Safety and Health Admin., U.S. Dep !t of Labor, Quarterly Mine Employment and Coal
Production Report, https://www.msha.gov/support-resources/forms-online-filing/2015/04/15/quarterly-
mine-employment-and-coal-production (last visited May 15, 2017).

? Steam coal includes bituminous, subbituminous, and lignite coals, which are burned in coal-fired power

plants to produce electricity. Some coal mines produce anthracite coal, which is used for steelmaking and

other industrial processes. Due to significant time and resource constraints, EPA will address employment
impacts at anthracite coal mines as part of the comprehensive program required by this Court(s December
deadline.


https://www.msha.gov/support-resources/forms-online-filing/2015/04/15/quarterly-mine-employment-and-coal-production
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To identify coal-fired power plants that have closed or reduced employment since
January 2009, EPA is relying on publicly available data from the U.S. Energy Information
Administration ([EIA[), the Federal Energy Regulatory Commission ([FERCI), and the U.S.
Department of Agriculturels Rural Utilities Service (LRUST). In contrast to mines, annual
employment information is not available for all power plants in the United States, although it is
available for many. FERC Form No. 1'° is a comprehensive financial and operating report
submitted annually by major electric utilities that provide rate-based electricity. FERC Form No.
1 solicits total annual employment information for power plants with greater than 25 megawatts
of installed capacity. Similarly, power plants that receive insured loans and loan guarantees
through the RUS must report their total employment annually on the Financial and Operating
Report Electric Power Supply form.!! Additionally, EPA is attempting to identify those power
plants with coal-fired units that have closed or converted to another fuel since January 2009 by
relying on publicly available data reported to the EIA using Form 860.'% At this time, EPA has
invested significant effort in reviewing these data sources and identifying coal-fired power plants
where at least one operable electric generating unit retired or converted some coal-fired capacity
to other fuels between January 2009 and December 2016, or that reduced employment over this

time period.

10°See Fed. Energy Regulatory Comm(n, U.S. Dep!f of Energy, FERC Financial Report, FERC Form No.
1: Annual Report of Major Electric Utilities, Licensees, and Others and Supplemental Form 3-Q:
Quarterly Financial Report, www.ferc.gov/docs-filing/forms/form-1/form-1.pdf (last visited May 15,
2017).

! See Rural Dev., U.S. Dep !t of Agric., Financial and Operating Report Electric Power Supply (Rev.
2010), https://www.rd.usda.gov/files/OpRpt PS 2010 Current.pdf.

12 See U.S. Energy Info. Admin., Form EIA-860 detailed data (Oct. 6, 2016),
https://www.eia.gov/electricity/data/eia860/.



http://www.ferc.gov/docs-filing/forms/form-1/form-1.pdf
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To identify coal-fired power plants that may be at risk of closing or reducing employment
in the near future, EPA is using publicly available information regarding retirement plans, which
is also available from EIA Form 860. Because comparable data is not available for coal mines, '®
EPA will make best efforts to link these power plants to the coal mines that have consistently
supplied them with coal in recent years by using data collected by the EIA on Form 923.'* The
utility of this approach to identifying at-risk coal mines may be limited, however, because power
plants often purchase coal from multiple coal mines or through brokers, in which case the
original source mine is unknown or difficult to ascertain, and coal mines often have a portfolio of
customers that can vary from year to year. Nevertheless, absent a peer-reviewed methodology for
identifying at-risk facilities, EPA believes that this approach, despite its limitations, is the best
option for timely complying with this Court[s Final Order. EPA is aware that identifying a coal
mine as [at risk[/could in itself create additional financial risk to the owners, suppliers, and
employees of that mine.!> Consequently, EPA will seek to minimize that risk while complying
with the requirements of the Final Order.

To evaluate whether EPA [s administration and enforcement of the Clean Air Act may
have contributed to any of the actual and potential closures and employment reductions, EPA

will rely on official statements made by facility owners (e.g., annual reports, SEC filings, and

13 In certain circumstances, coal-mine owners may be required to submit notices under the Worker
Adjustment and Retraining Notification (C(WARNT) Act to MSHA. WARN Act requirements are limited
to firms of a certain size, however, and these firms are usually only required to issue notices 60 days in
advance, which limits the utility of the notices in identifying potential closures.

14 See U.S. Energy Info. Admin., Form EIA-923 detailed data (Apr. 26, 2017),
https://www.eia.gov/electricity/data/eia923/.

15 For example, an [at risk[designation could affect a facility(s credit rating, making it more difficult for
the facility to obtain loans from lenders. Similarly, an [at risk Idesignation could impede a facility[s
ability to attract skilled workers, who may be more inclined to seek employment at a competitor not
designated as Lat risk.[]


https://www.eia.gov/electricity/data/eia923/
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press releases) and information gathered through news-collection services (e.g., Newsbank) and
other sources (e.g., WARN Act notices). EPA emphasizes that these statements cannot be fully
corroborated through independent investigation or financial analysis in the time provided by the
Final Order. For each facility, EPA is also consulting its own publicly available enforcement
databases (e.g., EPA[s ECHO database)'® and, where appropriate, databases that contain
information related to the enforcement of health and safety regulations (e.g., databases
maintained by MSHA for coal mines) and state and local regulations. Based on work done to
date, EPA estimates that each draft coal-mine and power-plant evaluation will take between one
and five hours to complete, depending on the amount of information available.

For the at-risk facilities, EPA is gathering information on current economic, health, and
environmental conditions in the areas in which the facilities are located in order to evaluate
potential impacts on [communities, |[families and industries reliant on coal,[Jand [those
subpopulations at risk of being unduly affected by job loss and shifts from environmental justice
impacts.[ [ECF No. 314 at 26[27. To do this, EPA is relying on publicly available data from the
U.S. Census Bureau, the U.S. Bureau of Labor Statistics ((BLS[), the Centers for Disease

Control and Prevention, EPA[S EISCREEN tool,'” and other relevant sources. Employment-

16 ECHO stands for [Enforcement and Compliance History Online.['See U.S. EPA, Learn More About
ECHO, https://echo.epa.gov/resources/general-info/learn-more-about-echo (last updated Feb. 8, 2017).
The database provides integrated compliance and enforcement information for about 800,000 regulated
facilities nationwide. Id.

7 EJSCREEN is EPA s [Environmental Justice Screening and Mapping Tool, which is used for
displaying and combining nationally consistent, publicly available environmental and demographic data
at various geographic scales. See U.S. EPA, EJSCREEN: Environmental Justice Screening and Mapping
Tool, https://www.epa.gov/ejscreen (last updated Dec. 19, 2016).

10
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related indicators are generally available by Labor Market Area (LLMAL),'® whereas
environmental and health indicators are typically available at the county or state level.

In regards to the format of the July submission, EPA expects that each facility-specific
evaluation will present facility-related information, a narrative summarizing the information that
EPA found regarding job losses and shifts and the factors that may have contributed to the actual
or potential closure or reduction in employment, and EPAS best assessment, in light of available
data and methodologies, of whether EPA[S administration and enforcement of the Clean Air Act
is among those factors. For at-risk facilities, the evaluations will also include the community-
impacts information discussed above. Based on work done to date, EPA estimates that each draft
community-impacts evaluation will take between two and five hours to complete, depending on
the amount of information available.

Finally, EPA will include in the submission to this Court sector-level overviews of the
coal-mining and electricity-generating industries that discuss recent regulatory requirements,
labor trends, and major factors affecting the cost of extracting coal and the electricity sector!(s
demand for coal. Given the numerous analytical limitations and challenges associated with a
facility-level approach, EPA believes that concurrent sector-level overviews are important to
provide context for the broader economic and regulatory forces that affect employment in these
industries. EPA is relying on external market assessments, publicly available market and survey

data, and recent scientific research to complete the overviews.

18 LMAs are U.S. Office of Management and Budget ((OMB/)-defined metropolitan and micropolitan
areas, as well as BLS-defined small labor market areas. LM As represent geographic areas where
individuals can live and work within a reasonable distance. They can include multiple counties and can
cross state lines. They are non-overlapping and geographically exhaustive for the entire United States.
Many LMAs are county equivalents.

11
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I1.

Measures to Continuously Evaluate Losses and Shifts in Employment

Under this Court(s Final Order, EPA also must:

[A]s expeditiously as practicable, but by no later than December 31, 2017, submit
evidence to the Court demonstrating that EPA has adopted measures to
continuously evaluate the loss and shifts in employment which may result from its
administration and enforcement of the Clean Air Act, including such rulemakings,

guidance documents, and internal policies as necessary to demonstrate that EPA
has begun to comply with 321(a) and will continue to do so going forward.

ECF No. 314 at 27.

To comply with this portion of the Final Order, EPA is assembling a workgroup and
establishing a work plan to adopt measures by the December deadline. This workgroup currently
consists of over 30 EPA staff, including economists and program analysts from EPA[$ Office of
Policy and Office of Air and Radiation, attorneys in EPA's Office of General Counsel and Office
of Enforcement and Compliance Assurance, and assistance from other EPA headquarters offices
as needed.

The first step in EPA[S work plan is to develop a system for collecting facility-level
information. As explained above, the EDEWS program relied heavily on assistance from state
and local authorities, as well as direct communication with firms, to identify facilities potentially
threatened by environmental regulations. Each EPA regional office had a staff member
responsible for maintaining contacts with federal, state, and local environmental enforcement
offices, as well as local departments of commerce; reading the local press; and serving as the
regional point-of-contact for individual firms that contacted EPA regarding closures or plans to
close. For each facility, the regional staff member collected the facility[s name, location, and
industry; the date (if known) of the closure or reduction in employment; the environmental
regulation or enforcement action at issue; evidence in support of the firm!s claims (e.g.,

abatement cost information); and any unique circumstances involved.

12
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For EPA to implement a similar information-collection system today, either by directly
soliciting information from firms or by indirectly obtaining information with the assistance of
state and local entities, EPA must comply with the PRA.!” Generally, to comply with the PRA,
EPA must seek public comment on proposed information collections and submit proposed
information collections to OMB for review and approval. Any information collection request
(LICRI) submitted to OMB for review and approval must include a description of the collection
and its intended use, as well as an estimate of the time and cost burdens the ICR will place on the
public. 44 U.S.C. 3506(c)(1)(a); 5 C.F.R. 1320.8(b) (c). The ICR may also include an
information collection instrument (e.g., a form, survey, script, etc.) and supporting
documentation that addresses matters like reporting frequency, the format of the electronic
collection system, access issues, and CBI concerns. The ICR process requires two Federal
Register notices. The first notice announces EPAS plan to submit an ICR to OMB and solicits
comments for a period of 60 days. 44 U.S.C. 3506(c)(2)(a); 5 C.F.R. 1320.8(d). The second
notice announces that the ICR has been submitted to OMB and solicits comment for 30 days. 44
U.S.C. 3507(a)(1)(D) (b); 5 C.F.R. 1320.10(a). OMB has 60 days from either the date on
which the ICR is submitted for review or the date on which the second notice is published,
whichever is later, to approve, disapprove, or require changes to the ICR. 44 U.S.C.

3507(c)(2); 5 C.F.R. 1320.10(b). The total ICR process takes approximately six to nine

months from beginning to end.*

19 Congress enacted the PRA in 1980, nine years after EPA and the Department of Labor started EDEWS,
and substantially revised it in 1995.

20 See Office of Info.  Regulatory Affairs, Office of Mgmt.  Budget, Exec. Office of the President,
Questions and Answers When Designing Surveys for Information Collections 3 (Jan. 2006),
https://obamawhitehouse.archives.gov/sites/default/files/omb/inforeg/pmc_survey guidance 2006.pdf

13
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The second step in EPA[S work plan is to develop a process for compiling and evaluating
the information once it has been collected. In broad terms, this process will likely be similar to
the one that EPA is using to conduct facility-level evaluations of coal mines and coal-fired power
plants by the July deadline, except that the process will be ongoing and subject to improvements
and adjustments over time. While EPA will continue to evaluate actual and potential closures
and reductions in employment for the coal industry, EPA will also evaluate additional sectors in
the economy that may be affected by Clean Air Act regulations and enforcement actions.?! EPA
intends to compile the facility-level information necessary to conduct evaluations into a database
and review the information for quality-control purposes. Finally, to the extent practicable, EPA
will seek to address the serious analytical challenges and limitations associated with the EDEWS
methodology by using a transparent process that effectively engages the public and outside
experts.

The third step in EPA[S work plan is to determine whether and how the Agency will
disseminate the evaluations to the public. While Section 321(a) does not require EPA to disclose
its evaluations to the public, EPA is nevertheless considering the feasibility and benefits of
various options for public dissemination. As described above, EPA used the EDEWS to generate
quarterly reports that were submitted to the Department of Labor and the Small Business
Administration to aid those agencies in providing unemployment assistance and loans for

abatement equipment, respectively. EPA also distributed copies of the quarterly reports to about

(CA six month period, from the time the agency completes the ICR to OMB approval, is fairly common
for planning purposes but varies considerably across agencies depending on internal review procedures.[).

21 EPA notes that, while there is a relatively large amount of economic data regarding the coal-mining and
electricity-generating sectors that is routinely generated and submitted to various federal, state, and local
agencies, comparable data is not readily available for many other sectors subject to Clean Air Act
regulation.

14
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100 people outside the Agency, ranging from professors at universities, to companies on a
mailing list, to other Federal agencies.?? The Council on Environmental Quality ({CEQL) also
included EDEWS information in several of its annual reports during the 1970s.2* At this time,
EPA has not determined whether any of these historical examples would be an appropriate way
to disseminate evaluations today.
CONCLUSION
While reserving all rights and without prejudice to the EPAI[S appeal of this Court[s Final

Order, the EPA responds to the Final Order and submits, as directed, this Compliance Filing.

DATED: May 15,2017 Respectfully Submitted,

JEFFREY H. WOOD

Acting Assistant Attorney General

U.S. Department of Justice

Environment  Natural Resources Division

/s/ Patrick R. Jacobi

PATRICK R. JACOBI
RICHARD GLADSTEIN
SONYA SHEA

LAURA J. BROWN

U.S. Department of Justice
Environment Natural Resources Division
Environmental Defense Section
601 D Street, N.W., Suite 8000
Washington, D.C. 20004

(202) 514-2398 (Jacobi)

(202) 514-1711 (Gladstein)

22 See Nat[1 Comm[n on Supplies and Shortages, Information Systems Studies 401 (Dec. 1976),
https://babel.hathitrust.org/cei/pt?id=uc1.31210024827345:view=1up:seq=415.

23 See Council on Envtl. Quality, Exec. Office of the President, Annual Environmental Quality Reports,
https://ceq.doe.gov/ceq-reports/annual _environmental quality reports.html (last visited May 15, 2017).
In 1995, Congress eliminated the requirement that CEQ create and publish the annual reports to reduce
paperwork in government. See id.
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ERIN CARTER TISON (WV Bar No.
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Assistant United States Attorney
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1125 Chapline Street Suite 3000
Wheeling, W.V. 26003

(304) 234-0100

erin.tison usdoj.gov
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MATTHEW C. MARKS

United States Environmental Protection
Agency

Office of General Counsel

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

(202) 564-3276

marks.matthew epa.gov
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF WEST VIRGINIA

Wheeling
MURRAY ENERGY CORPORATION, et al., )
)
Plaintiffs, )
)
V. ) Civil Action No. 5:14-CV-00039
) Judge Bailey
SCOTT PRUITT, Administrator, )
United States Environmental Protection Agency, )
acting in his official capacity, )
)
Defendant. )
)
CERTIFICATE OF SERVICE

I, Erin Carter Tison, hereby certify that on this 15th day of May, 2017, the foregoing
EPAIS Filing in Compliance With This Courts January 11, 2017 Order was filed using the

CM/ECEF system, which will cause a copy to be served upon counsel of record.

/s/ Erin Carter Tison

ERIN CARTER TISON (WV Bar No. 12608)
Assistant United States Attorney

U.S. Courthouse Federal Bldg.

1125 Chapline Street Suite 3000

Wheeling, W.V. 26003

(304) 234-0100

erin.tison usdoj.gov
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

JUN 01 2017

The Honorable Evan Jenkins
U.S. House of Representatives
Washington, DC 20515

Dear Congressman Jenkins:

This responds to your letter dated April 7, 2017, to the Attorney General and the
Administrator of the Environmental Protection Agency (EPA) regarding Murray Energy Corp. v.
MecCarthy (4™ Cir,). Because this is a matter in litigation, I have been asked to respond on behalf
of both the Department of Justice and EPA. We are sending similar responses to the other
signatories of your letter.

This case involves a challenge by plaintiff coal companies who alleged that EPA failed to
“conduct continuing evaluations of potential loss or shifts of employment which may result from
the administration or enforcement of the [Clean Air Act (CAA)].” 42 USC 7621(a). The United
States District Court for the Northern District of West Virginia granted summary judgment to the
plaintiffs, holding, among other things, that section 321(a) of the CAA imposes a non-
discretionary duty on EPA under the CAA’s citizen suit provision, CAA section 304, 42 USC
7604. The district court also issued an injunction directing EPA to perform, among other things,
a retrospective analysis of the Clean Air Act’s effects on coal- and electric power-industry
employment since 2009, and to develop specific procedures for conducting future evaluations.
Murray Energy Corp. v. McCarthy, No. 5:14-CV-39, 2016 WL 6083946 (N.D.W. Va. Oct. 17,
2016) and 2017 WL 150511 (N.D.W. Va. Jan. 11, 2017).

The United States has taken the position that this suit does not meet the requirements that
CAA section 304 imposes on all litigants. The United States appealed on that and other issues,
and on May 9, the Fourth Circuit Court of Appeals heard oral argument in this case. In the
meantime, EPA is complying with the district court’s order and on May 15 filed the attached
statement detailing the actions EPA is taking to do so.



The Honorable Evan Jenkins
Page Two

As you are no doubt aware, longstanding Department of Justice policy prohibits
discussion of matters in litigation other than public information. We can assure you, however,
that we appreciate and value your views.

We hope this information is helpful. Please do not hesitate to contact this office if we
may provide additional assistance regarding this or any other matter.

Sincerely,

Samuel R. Ramer
Acting Assistant Attorney General

Enclosure
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA
Wheeling

MURRAY ENERGY CORPORATION, et al.,

Plaintiffs,
Civil Action No. 5:14-CV-00039
V. Judge Bailey
SCOTT PRUITT, Administrator,

United States Environmental Protection Agency,
acting in his official capacity,

)
)
)
)
)
)
)
)
)
)
)

Defendant.

EPA’S FILING IN COMPLIANCE WITH THIS COURT’S
JANUARY 11, 2017 ORDER

INTRODUCTION

On Janwary 11, 2017, this Court ordered the United States Environfnental Protection
Agency (“EPA”) to (1) “[p]repare and submit a § 321(a) evaluation of the coal industry and other
entities affected by the rules and regulations affecting the coal mining and power generating
industries . . . by no later than July 1, 2017, and to (2) “submit evidence . . . that EPA has
adopted measures to continuously evaluate the loss and shifts in employment which may result
from its administration and enforcement of the Clean Air Act[]” by no later than December 31,
2017. Final Order, ECF No. 314 at 26-27. In addition, this Court olrdered EPA “[t]o submit a
comprehensive filing detailing the actions the agency is taking to comply with § 321(a) and this
Court’s orders within 60 days.” /d. at 27 (hereinafter “Compliance Filing”). On February 16,

2017, the parties filed an expedited joint motion to extend the deadlines in the Final Order.

! Pursuant to Fed. R. Civ. P. 25(d), Administrator Scott Pruitt “is automatically substituted as a party”
because he is the successor to former Administrator Gina McCarthy, who was named in Plaintiffs’
Complaint. Catherine McCabe served as Acting Administrator immediately prior to Administrator
Pruitt’s confirmation,
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Expedited Joint Motion to Extend Deadlines in the January 11 Final Order, ECF No. 326. On
February 23, 2017, this Court granted the parties’ request to extend the deadline for the
Compliance Filing until May 13, 2017, and otherwise denied the expedited joint motion. Order
Granting in Part and Denying in Part the Expedited Joint Motion to Extend Deadlines in the
January 11 Final Order, ECF No. 327.

EPA has appealed all aspects of the Final Order, and the Fourth Circuit took the case
under submission on May 9, 2017. Murray Energy Corp. v. EPA4, Lead Case No. 16-2432 (4th
Cir.). Subject to the reservations and objections presented to the Fourth Circuit, EPA submits this
Compliance Filing to comply with the Final Order.

As explained above, this Court required that the Compliance Filing “detail{] the actions
the agency is taking to comply with § 321(a) and this Court’s orders.” ECF No. 314 at 27. EPA
understands this direction to mean that the Agency must explain its plans to comply with this
Court’s July and December deadlines. The evaluation due by July 1, 2017, has two major
subcomponents—a retrospective evaluation of actual “coal mines and coal-fired power
generators that have closed or reduced employment since January 2009,” id. at 26 9 1(a)(iii), and
an evaluation of “facilities that are at risk of closure or reductions in employment because of
EPA’s regulations and enforcement actions™ and associated impacts on communities, families,
and subpopulations, id. at 26-27 §§ L{a){i)(ii) & (iv).

In the Final Order, this Court provided additional interpretation of the statute, stating that
Section 321(a) “requires EPA to answer the particular question of whether the EPA is

contributing to specific worker dislocations and plant and mine closures,” and that, “[t]o comply

? May 13, 2017 was a Saturday.
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with § 321(a), EPA must both ‘track and monitor the effects of the Clean Air Act and its
implementing regulations on employment,” and evaluate ‘the cause of specific job dislocations.”
Id, at -9 (internal citation omitted). This Court concluded that EPA could employ existing
methodologies and analytical tools to achieve compliance, describing with favor a voluntary
program jointly administered by EPA and the Department of Labor during the 1970s and early
1980s called the Economic Dislocation Early Warning System (“EDEWS”). Id. at 9.

The EDEWS? was an information collection and reporting effort in which EPA regional
offices maintained contacts with federal, state, and local environmental enforcement offices, and
invited individual firms to contact EPA directly when they closed or plammed to close a plant and
environmental regulations were alleged to be a significant factor in the decision. EPA
headquarters consolidated the information collected by the regional offices and communicated it
to the Secretary of Labor in a quarterly report, The quarterly reports presented details on the
previous quarter’s actual and threatened plant closures, including the name and location of each
plant, the industry, the actual or threatened date of dislocation, the jobs lost or threatened and
tqtal employment, a description of the environmental regulation or enforcement action at issue,
and any unique circumstances involved. EPA did not include in the EDEWS plant closures or
employment reductions affecting fewer than 25 employees, but otherwise included all plants that
firms alleged would have remained unthreatened had it not been for the imposition of
environmental regulations, regardless of the number and significance of other financial factors
that may have entered into the closure decision. EPA cautioned, however, that many of the plants

included in the EDEWS reports likely would have closed in the near term even in the absence of

3 Hearings before the Subcomms. of the S. Comm. on Appropriations on H.R. 9375, 95th Cong. 501-03
(1978) (describing “The Origin & Operation of the Economic Dislocation Earfy Warning System”),
https://babel hathitrust. org/cgi/nttid=uc].b4682 130 view={up;seg=509.
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environmental regulations. EPA also explained that economic impacts were difficult to quantify
because many dislocated workers are rehired by the same firm, while some displaced labor
shifted into other firms or sectors of the economy. Finally, EPA identified a number of reliability
concéms associated with the EDEWS, including the difficulty of obtaining information to
substantiate or refute allegations that environmental regulations were a significant factor in a
plant closure.

As explamed in more detail below, absent relief from the Fourth Circuit, EPA intends to
use the EDEWS as guidance in complying with this Court’s July deadline. EPA also intends to
comply with this Court’s December deadline by using the EDEWS as a starting point to develop
an ongoing program to conduct facility-level evaluations of closures and employment reductions.
EPA maintains its position, however, that “resuming the [EDEWS] . . . would entail enormous
costs to EPA and industry with little or no gain in reliable information.” United States’ Response
to the October 17, 2016 Memorandum Opinion and Order Requiring Section 321(a) Compliance
Plan and Schedule, ECF No. 296 at 10 n.11. Furthermore, EPA continues to have serious
concerns about the analytical challenges associated with facility-level evaluations generally. See
id. at 9-10 (listing challenges). EPA will make best efforts to address those challenges, as time
and resources permit, because EPA is committed to ensuring that its work is based on the best

available science and technical methods. EPA is also committed fo an open, transparent process
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L

that affords sufficient opportunities for public engagement, and that adheres to federal data-
quality* and information-collection® requirerneﬁts -and policies.

July 1, 2017 Evaluation of Coal Mines and Coal-Fired Power Plants

Under this Court’s Final Order, EPA must:

Prepare and submit to the Court a § 321(a) evaluation of the coal industry and other
entities affected by the rules and regulations affecting the coal mining and power
generating industries as expeditiously as practicable and by no later than July 1,
2017, which evaluation shall:

(i) identify those facilities that are at risk of closure or reductions in employment
because of EPA’s regulations and enforcement actions impacting coal and/or
the power generating industry;

(i) evaluate the impacts of the potential loss and shifts in employment which may
be attributable to EPA's regulations and enforcement actions impacting coal
and/or the power generating industry, including identifying the number of
employees potentially affected, the communities that may be impacted, and the
reasonably foreseeable impacts on families and industries reliant on coal;

(iii) identify those coal mines and coal-fired power generators that have closed or
reduced employment since January 2009 and, for cach, evaluate whether EPA's
administration and enforcement of the Clean Air Act contributed to the closure
or reduction in employment; and

(iv) identify those subpopulations at risk of being unduly affected by job loss and
shifts and environmental justice impacts.

4 See, e.g., Information Quality Act, Pub. L. No. 106-554, 114 Stat. 2763; Guidelines for Ensuring and
Maximizing the Quality, Objectivity, Utility, and Integrity of Information Disseminated by Federal
Agencies, Final Guidelines (corrected), 67 Fed. Reg. 8452 (Feb. 22, 2002); see also U.8. EPA, Guidelines
for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of Information Disseminated
by the Environmental Protection Agency (Oct. 2002), hitps://www.epa.gov/sites/production/files/2015-
08/documents/epa-info-qualitv-guidelines.pdf.

5 See, e.g., Paperwork Reduction Act, 44 U.S.C. §§ 3501-21; Office of Info. & Regulatory Affairs, Office
of Mgmt. & Budget, Exec. Office of the President, Frequently Asked Questions,
https:/fwww.reginfo.gov/public/jsp/Utilities/faq.isp#icr_info (fast visited May 15, 2017) (“The Paperwork
Reduction Act (PRA), which was signed into law in 1980 and reauthorized in 1995, provides the statutory
framework for the Federal government’s collection, use, and dissemination of information. The goals of
the PRA include (1) minimizing paperwork and reporting burdens on the American public and (2)
ensuting the maximum possible utility from the information that is collected.”).
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ECF No. 314 at 26-27,

To comply with this portion of the Final Order, EPA is: (1) assembling a workgroup and
establishing a work plan for completing the prescribed evaluation by the July deadline; 2)
developing a methodology for evaluating employment impacts at individual coal mines and coal-
fired power plants, notwithstanding data gaps and uncertainties; (3) identifying the universe of
mines and plants that will be included in the evaluation; and (4) identifying the factors that may
have contributed to the actual and potential closures and employment reductions, as well as
associated impacts. This wotkgroup consists of over 80 EPA staff, including economists and
program analysts from EPA’s Office of Policy and Office of Air and Radiation, and attorneys in
EPA’s Office of General Counsel and Office of Enforcement and Compliance Assurance.

In accordance with the Final Order, EPA’s coal-industry evaluation will focus on
employment impacts at the facility level, which is a more granular approach than EPA generally
uses in its regulatory analyses of national, regional, and sector-wide economic impacts. While
EPA is using the EDEWS approach as guidance for this evaluation, EPA. cannot acquire
information related to plant closures and employment reductions through interactions with state
and local governments or firms by the July deadline due to the requirements of the Paperwork
Reduction Act (“PRA™) of 1995. See infi-a at 13. EPA is instead undertaking a significant data-
gathering effort by utilizing publicly available® information on facilities in the coal-mining and
coal-fired-generation industries, compiling that information, and then conducting a qualitative
assessment of the factors that may have contributed to actual or potential closures or reductions

in employment.

¢ At this time, EPA has not identified any proprietary data, such as confidential business information
(“CBI”), that has been comprehensively collected and that would be useful for the purpose of conducting
facility-level evaluations.
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To identify coal mines that have closed or reduced employment since January 2009, EPA
is relying on publicly available déta from the U.S. Miné Safety and Health Administration
(“MSHA™), an agency within the Department of Labor. For the purpose of enforcing mine-
worker safety, MSHA collects employment data from entities that engage not just in coal mining,
but in “the work of preparing” coal.” These entities include mines that produce coal, as well as
other types of facilities, such as coal-preparation facilities, coal transshipment facilities, and
portable operations (e.g., portable angers). They submit quarterly employment data to MSHA
using Form 7000-2,% including the average number of workers employed at each entity. Due to
the large number of coal mines and related entities in the United States (2,639 steam-coal mines
had on-site employment in one or more years from 2009 to 2016)° and the fluctuating nature of
employment in this sector (e.g., workers are routinely reallocated.across mines), EPA is
féllowing a methodological approach similar to that used in the EDEWS of evaluating only those
entities that experienced dislocations of 25 jobs or more from January 2009 to December 2016,
At this time, EPA has identified 1,099 steam-coal mining entities that meet this criterion. For the
remaining steam-coal mining entities that experienced smaller reductions in employment, EPA
will lst such entities and provide a general overview of employment trends and impacts, but will

not conduct individual facility-level evaluations.

730 C.F.R. § 50.2(b).

% See Mine Safety and Health Admin., U.S. Dep’t of Labor, Quarterly Mine Employment and Coal
Production Report, bttps://www.msha.gov/support-resoyrces/forms-online-filing/201 5/04/15/quarterly-
ming-employment-and-coal-production (last visited May 15, 2017).

? Steam coal includes bituminous, subbituminous, and lignite coals, which are burned in coal-fired power
plants to produce electricity. Some coal mines produce anthracite coal, which is used for steelmaking and
other industrial processes. Due to significant time and resource constraints, EPA will address employment
impacts at anthracite coal mines as part of the comprehensive program required by this Court’s December
deadline,
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To identify coal-fired power plants that have closed or reduced employment since
January 2009, EPA is relying on publicly available data from the U.S. Energy Information
Administration (“EIA™), the Federal Energy Regulatory Commission (“FERC”), and the U.S.
Department of Agriculture’s Rural Utilities Service (“RUS”). In contrast to mines, annual
employment information is not available for all power plants in the United States, although it is
available for many. FERC Form No. 1'% is a comprehensive financial and operating report
submitted annually by major electric utilities that provide rate-based electricity. FERC Form No,
1 solicits total annual employment information for power plants with greater than 25 megawatts
of installed capacity. Similarly, power plants that receive insured loans and loan guarantees
through the RUS must report their total employment annually on the Financial and Operating
Report Electric Power Supply form.!! Additionally, EPA is attempting to identify those power
plants with coal-fired units that have closed or converted to another fuel since January 2009 by
relying on publicly available data reported to the EIA using Form 860.'? At this time, EPA has
invested significant effort in reviewing these data sources and identifying coal-fired power plants
where at Jeast one operable electric generating unit retired or converted some coal-fired capacity
to other fuels between January 2009 and December 2016, or that reduced employment over this

time period.

1% See Fed. Energy Regulatory Comm’n, U.S. Dep’t of Energy, FERC Financial Report, FERC Form No,
1: Annual Report of Major Electric Utilities, Licensces, and Others and Supplemental Form 3-0Q:
Quarterly Financial Report, www.ferc.gov/docs-filing/forms/form-1/form-1.pdf (last visited May 15,
2017).

! See Rural Dev., U.S. Dep’t of Agric., Financial and Operating Report Electric Power Supply (Rev.
2010), https:/fwww.rd.usda. goviiles/OpRpt PS 2010 Current.pdf.

? See U.S. Energy Info. Admin., Form EI4-860 detailed data (Oct. 6, 2016),
https:/fwww.ela.zov/electricity/data/eia8 60/,
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To identify coal-fired power plants that may be at risk of closing or reducing employment
in the near future,- EPA is using publicly available information regarding retirement plans, which
is also available from EIA Form 866. Because comparable data is not available for coal mines, '?
EPA will make best efforts to link these power plants to the coal mines that have consistently
supplied them with coal in recent years by using data collected by the EIA on Form 9231 The
utility of this épproach to identifying at-risk coal mines may be limited, however, because power
plants often purchase coal from multiple coal mines or through brokers, in which case tﬁe
original source mine is unknown or difficult to ascertain, and coal mines often have a portfolio of
customers that can vary from vear to year. Nevertheless, absent a peer-reviewed methodology for
identifying at-risk facilities, EPA believes that this approach, despite its limitations, is the best
option for timely complying with this Court’s Final Order. EPA is aware that identifying a coal
mine as “at risk” could in itself create additional financial risk to the owners, suppliers, and
cmployees of that mine.'> Consequently, EPA will seek to minimize that risk while complying
with the requirements of the Final Order.

To evaluate whether EPA’s administration and enforcement of the Clean Air Act may

have contributed to any of the actual and potential closures and employment reductions, EPA

will rely on official statements made by facility owners (¢.g., annual reports, SEC filings, and

13 In certain circumstances, coal-mine owners may be requited to submit notices under the Worker
Adjustment and Retraining Notification (“WARN”) Act to MSHA. WARN Act requirements are limited
to firms of a certain size, however, and these firms are usually only required to issue notices 60 days in
advance, which limits the utility of the notices in identifying potential closures.

Y See U.S. Energy Info. Admin., Form EIA-923 detailed data (Apr. 26, 2017),
https://www.eia.gov/eleciricity/data/eia923/.

I For example, an “at risk” designation could affect a facility’s credit rating, making it more difficult for
the facility to obtain loans from lenders. Similarly, an “at risk” designation could impede a facility’s
ability to attract skilled workers, who may be mote inclined to seek employment at a competitor not
designated as “‘at risk.”
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press releases) and information gathered through news-collection services (e.g., Newsbank) and
other sources (e.g., WARN Act notices). EPA emphasizes that these statements cannot be fully
corroborated through independent investigation or financial analysis in the time provided by the
Final Order. For each facility, EPA is also consulting its own publicly available enforcement |
databases (e.g., EPA’s ECHO database)!® and, where appropriate, databases that contain
information related to the enforcement of health and safety regulations (e.g., databases
maintained by MSHA for coal mines) and state and local regulations. Based on work done to
date, EPA estimates that each draft coal-mine and power-plant evaluation will take between one
and five hours to complete, depending on the amount of information available,

For the at-risk facilities, EPA is gathering information on current economic, health, and
environmental conditions in the areas in which the facilities are located in order to evaluate
potential impacts on “communities,” “families and industries reliant on coal,” and “those
subpopulations at risk of being unduly affected by job loss and shifts from environmental justice
impacts.” ECF No. 314 at 26-27. To do this, EPA is relying on publicly available data from the
U.S. Census Bureau, the U.S. Bureau of Labor Statistics (“BLS”), the Centers for Disease

Control and Prevention, EPA’s ETSCREEN tool,'” and other relevant sources. Employment-

'® ECHO stands for “Enforcement and Compliance History Online.” See U.S. EPA, Learn More About
ECHO, hitps://echo.gpa.goviresources/general-info/learn-more-about-echo (last updated Feb. 8, 2017).
The database provides integrated compliance and enforcement information for about 800,000 regulated
facilities nationwide. Id.

‘T EJSCREEN is EPA’s “Environmental Justice Screening and Mapping Tool,” which is used for
displaying and combining nationally consistent, publicly available environmental and demographic data
at various geographic scales. See U.S. EPA, EJSCREEN: Environmental Justice Screening and Mapping
Tool, https://www.epa.gov/eiscreen (last updated Dec. 19, 2016).

10
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related indicators are generally available by Labor Market Area (“LMA™),'® whereas
environmental and health indicators are typically available at the county or state level.

In regards to the format of the July submission, EPA expects that each facility-specific
evaluation will present facility-related information, a narrative summarizing the information that
EPA found regarding job losses and shifts and the factors that may have contributed to the actual
or potential closure or reduction in employment, aﬁd EPA’s best assessment, in light of available
data and methodblo gies, of whether EPA’s administration and enforcement of the Clean Air Act
is among those factors. For at-risk facilities, the evaluations will also include the community-
impacts information discussed above. Based on work done to date, EPA estimates that each draft
community-impacts evaluation will take between two and five hours to complete, depending on
the amount of information available.

Finally, EPA will include in the submission to this Court sector-level overviews of the
coal-mining and electricity-generating industries that discuss recent regulatory requirernents,
labor trends, and major factors affecting the cost of extracting coal and the electricity sector’s
demand for coal. Given the numerous analytical limitations and challenges associated with a
facility-level approach, EPA believes that concurrent sector-level overviews are important to
provide context for the broader economic and regulatory forces that affect employment in these
industrigs. EPA is relying on extemal market assessments, publicly available market and survey

data, and recent scientific research to complete the overviews.

18 1. MAs are U.S. Office of Management and Budget (“OMB™)-defined metropolitan and micropolitan
areas, as well as BLS-defined small labor market areas. LMAs represent geographic areas where
individuals can live and work within a reasonable distance. They can include multiple counties and can
cross state lines. They are non-overlapping and geographically exhaustive for the entire United States,
Many LMAs are county equivalents.

11
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IL

Measures to Continuously Evaluate Losses and Shifts in Employment

Under this Court’s Final Order, EPA also must;

[Als expeditiously as practicable, but by no later than December 31, 2017, submit
evidence to the Court demonstrating that EPA has adopted measures to
continuously evaluate the loss and shifts in employment which may result from its
administration and enforcement of the Clean Air Act, including such rulemakings,

guidance documents, and internal policies as necessary to demonstrate that EPA
has begun to comply with § 321(a) and will continue to do so going forward.

ECF No. 314 at 27.

To comply with this portion of the Final Order, EPA is assembling a workgroup and
establishing a work plan to adopt measures by the December deadline. This workgroup currently
consists of over 30 EPA staff, including economists and program analysts from EPA’s Office of
Policy and Office of Air and Radiation, attorneys in EPA’s Office of General Counsel and Office
of Enforcement and Compliance Assurance, and assistance from other EPA headquarters offices
as needed.

The first step in EPA’s work plan is to develop a system for collecting facility-level
information. As explained above, the EDEWS program relied heavily on assistance from state
and local authorities, as well as direct communication with firms, to identity facilities potentially
threatened by environmental regulations. Each EPA regional office had a staff member
responsible for maintaining contacts with federal, state, and local environmental enforcement
offices, as well as local departments of commerce; reading the local press; and serving as the
regional point-of-contact for individual firms that contacted EPA regarding closures or plans to
close. For each facility, the regional staff member collected the facility’s name, location, and
industry; the date (if known) of the closure or reduction in employment; the environmental
regulation or enforcement action at issue; evidence in support of the firm’s claims (e.g.,

abatement cost information); and any unique circumstances involved.

12
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For EPA to implement a similar information—colicctién system today, either by directly
soliciting information from firms or by indirectly obtaining information with the assistance of
state and local entities, EPA must comply with the PRA.'® Generally, to comply with the PRA,
EPA must seck public comment on proposed information collections and submit proposed
information collections to OMB for review and approval. Any information collection request
(“ICR”) submitted to OMB for review aﬁd approval must include a description of the collection
and its intended use, as well as an estimate of the time and cost burdens the ICR will place on the
public. 44 U.S.C. § 3506(c)(1)(a); 5 C.F.R. § 1320.8(b) & (c). The ICR may also include an
information collection instrument (e.g., a form, survey, script, etc.) and supporting
documentation that addresses matters like reporting frequency, the format of the electronic
collection system, access issues, and CBI concerns. The ICR process requires two Federal
Register notices. The first notice announces EPA’s plan to submit an ICR to OMB and solicits
comments for a period of 60 days. 44 U.S.C. § 3506(c)(2)(a); 5 C.F.R. § 1320.8(d). The second
notice announces that the ICR has been submitted to OMB and solicits comment for 30 days. 44
U.S.C. § 3507(a)(1)(D) & (b); 5 C.F.R. § 1320.10(a). OMB has 60 days from either the date on
which the ICR is submitted for review or the date (;n which the second notice is published,
whichever is later, to approve, disapprove, or require changes to the ICR. 44 U.S.C,

§ 3507(c)(2); 5 C.F.R. § 1320.10(b). The total ICR process takes approximately six to nine

months from beginning to end.*

1 Congress enacted the PRA in 1980, nine years after EPA and the Department of Labor started EDEWS,
and substantially revised it in 1995.

2 See Office of Info. & Regulatory Affairs, Office of Mgmt. & Budget, Exec. Office of the President,
Questions and Answers When Designing Surveys for Information Collections 3 (Jan. 2000),
https://obamawhitehouse.archives. gov/sites/default/files/omb/inforeg/pme_survey guidance 2006.pdf

13
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The second step in EPA’s work plan is to develop a process for compiling and evaluating
the information once it has been collected. In broad terms, this process will likely be similar to
the one that EPA is using to conduct facility-level evaluations of coal mines and coal-fired power
plants by the July deadline, except that the process will be ongoing and subject to improvements
and adjustments over time. While EPA will continue to evaluate actual and potential closures
and reductions in employment for the coal industry, EPA will also evaluate additional sectors in
the economy that may be affected by Clean Air Act regulations and enforcement actions.*! EPA
intends to compile the facilit;v—level mformation necessary to conduct evaluations into a database
and review the information for quality-control purposes. Finally, to the extent practicable, EPA
will seek to address the serious analytical challenges and limitations associated with the EDEWS
methodology by using a transparent process that effectively engages the public and outside
experts.

The third step in EPA’s work plan is to determine whether and how the Agency will
disseminate the evaluations to the public. While Section 321(a) does not require EPA to disclose
its evaluations to the public, EPA is nevertheless considering the feasibility and benefits of
various options for public dissemination. As described above, EPA used the EDEWS to generate
quarterly reports that were submitted to the Department of Labor and the Small Business
Administration to aid those agencies in providing unemployment assistance and loans for

abatement equipment, respectively. EPA also distributed copies of the quarterly reports to about

{“A six month period, from the time the agency completes the ICR to OMB approval, is fairly common
for planning purposes but varies considerably across agencies depending on internal review procedures.”).

' EPA notes that, while there is a relatively large amount of economic data regarding the coal-mining and
electricity-generating sectors that is routinely generated and submitted to various federal, state, and local
agencies, comparable data is not readily available for many other sectors subject to Clean Air Act
regulation,

14



Case 5:14-cv-00039-JPB Document 328 Filed 05/15/17 Page 15 of 17 PagelD #: 15827

100 people outside the Agency, ranging from professors at universities, to companies on a
mailing list, tol other Federal agencies.?” The Council on Environmental Quality (“CEQ”) also
included EDEWS information in several of its annual reports during the 1970s.% At this time,
EPA has not determined whether any of these historical examples would be an appropriate way
to disseminate evaluations today.

CONCLUSION
While reserving all rights and without prejudice to the EPA’s appeal of this Court’s Final

Order, the EPA responds to the Final Order and submits, as directed, this Compliance Filing.

DATED; May 15,2017 " Respecttully Submitted,

JEFFREY H. WOOD

Acting Assistant Attorney General

U.S. Department of Justice

Environment & Natural Resources Division

/si/ Patrick R, Jacobi
PATRICK R. JACOBI
RICHARD GLADSTEIN
SONYA SHEA

LAURA J. BROWN

U.S. Department of Justice
Environment & Natural Resources Division
Environmental Defense Section
601 D. Street, N.W., Suite 8000
Washington, D.C. 20004

(202) 514-2398 (Jacobi)

(202) 514-1711 (Gladstein)

2 See Nat'l Comm’n on Supplies and Shortages, Information Systems Studies 401 (Dec. 1976),
hitps://babel. hathitrust.org/egi/pt?id=ucl.31210024827345 ;view=lup:eecq=415.

2 See Council on Envtl, Quality, Exec. Office of the President, Annual Environmental Quality Reports,
hitps://ceq.doe. pov/ceg-reports/annual environmental guality reports.hitml (last visited May 15, 2017).
In 1995, Congress eliminated the requirement that CEQ create and publish the annual reports to reduce
paperwork in government. See id.
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(202) 514-2741 (Shea)

(202) 514-3376 (Brown)
patrick.r.jacobi@usdoj.gov
richard. gladstein@usdoj.gov
sonya.shea@usdoj.gov
laura.j.s.brown@usdoj.gov

BETSY STEINFELD JIVIDEN
Acting United States Attorney for the
Northern District of West Virginia

{8/ Erin Carter Tison

ERIN CARTER TISON (WV Bar No.
12608)

Assistant United States Attormey

U.S. Courthouse & Federal Bidg.
1125 Chapline Street Suite 3000
Wheeling, W.V. 26003

(304) 234-0100

erin.tison{@usdoj.gov

OF COUNSEL:

MATTHEW C. MARKS

United States Environmental Protection
Agency

Office of General Counsel

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

(202) 564-3276
marks.matthew(epa.gov
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF WEST VIRGINIA

Wheeling
MURRAY ENERGY CORPORATION, et al,, )
)
Plaintiffs, )
)
v. ) Civil Action No. 5:14-CV-00039
) Judge Bailey
SCOTT PRUITT, Administrator, )
United States Environmental Protection Agency, )
acting in his official capacity, )
)
Defendant. )
)
CERTIFICATE OF SERVICE

1, Erin Carter Tison, hereby certify that on this 15th day of May, 2017, the foregoing
EPA’s Filing in Compliance With This Court’s January 11, 2017 Order was filed using the

CM/ECF system, which will cause a copy to be served upon counsel of record.

[s/ Erin Carter Tison

ERIN CARTER TISON (WV Bar No. 12608)
Assistant United States Attorney

U.S. Courthouse & Federal Bldg.

1125 Chapline Street Suite 3000

Wheeling, W.V. 26003

(304) 234-0100

erin.tison@usdoj.gov
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44, Representative Brett Guthrie
45. Representative Pete Sessions
46. Representative Bill Flores

47. Representative Austin Scott
48. Representative Scott DesJarlais
49. Representative Michael Burgess
50. Senator Roger Wicker

51. Senator James Inhofe

52. Senator Shelley Moore Capito
53. Senator Ben Sasse
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

g o 3 REGION 10
3 M e 1200 Sixth Avenue, Suite 900
z%p S Seattle, WA 98101-3140 OFFICE OF THE REGIONAL

72, PRO“EG ADMINISTRATOR

SN 7310

The Honorable Dan Newhouse
U.S. House of Representatives
Washington, D.C. 20515

The Honorable Brad Ashford
U.S. House of Representatives
Washington, D.C. 20515

Dear Representative Newhouse and Representative Ashford:

Thank you for your April 20, 2016, letter to United States Environmental Protection Agency
Administrator Gina McCarthy regarding the EPA’s Cooperative Agreement with the Northwest Indian
Fisheries Commission and a sub-award made under that Cooperative Agreement by NWIFC to the
Swinomish Indian Tribal Community for a “Non-Point Pollution Public Information and Education
Initiative.” The Administrator asked that I respond on her behalf.

The EPA places a high value on collaboration with our partners in the agricultural and tribal
communities. We are particularly proud of the work we’ve done in the Pacific Northwest with the
agriculture community and the tribes in seeking -- and frequently finding -- common ground on issues
such as water quality monitoring, scientific research and uplands restoration projects.

Puget Sound in northwest Washington is an estuary of national significance under the U.S. Clean Water
Act National Estuary Program. The EPA provides expertise and financial assistance to state, local and
tribal governments to support research and restoration projects that help implement the State of
Washington's Puget Sound Action Agenda. This Action Agenda serves as the state's Comprehensive
Conservation and Management Plan required under the Clean Water Act National Estuary Program.

In support of the Action Agenda, EPA Region 10 awarded a cooperative agreement to the NWIFC in
2010, to support the work of 21 federally recognized Puget Sound tribes and tribal consortia who
implement protection and restoration projects consistent with the Puget Sound Action Agenda. The
Swinomish Tribe is one of the sub-recipients and, accordingly, received annual incremental funding for
an education and outreach project focused on the critical need to reduce non-point source water
pollution to protect Puget Sound water quality and critical salmon habitat. Four Pacific salmon species
in Puget Sound are listed as threatened under the Endangered Species Act, in turn threatening the treaty-
reserved rights of many Puget Sound tribes to harvest this natural resource so central to their
communities, economies, and cultures.

The Swinomish Tribe’s project included building a public information and awareness website. The EPA
engaged with the Commission and the Swinomish Tribe over the past five years to discuss proposed
annual work plans and some specific tasks such as the website. EPA has provided technical assistance
and coordination in the form of comments and recommendations. However, a cooperative agreement is
fundamentally different from a contract and the EPA does not have the ability to direct the content of the



work product of a grantee or sub-recipient in the same manner as a contractor. In addition, under the
terms of the cooperative agreement, the Commission has the responsibility of monitoring sub-recipients’
performance and ensuring compliance with applicable terms and conditions, regulations, and statutes.
The EPA’s involvement in the sub-recipient’s project has focused on providing technical input during
routine proposal reviews and flagging potential areas of non-compliance with grant terms and
conditions, laws, regulations and policies. For example, the EPA has provided advice to the Commission
and the Swinomish Tribe regarding the lobbying restrictions applicable to grants.

The EPA takes the concerns that have been expressed by members of Congress and other parties very
seriously. In an April 18, 2016, letter (enclosed), the EPA asked the Commission to suspend all
expenditures under the sub-award to the Swinomish Tribe and requested the Commission conduct a
review of its sub-award to the Tribe. During a meeting on April 25, 2016, the Commission confirmed
that all advertising related to the sub-award had stopped, and costs related to billboards have not and will
not be paid with funding Congress appropriates to the EPA. The Commission is continuing its
assessment of the sub-award in relationship to EPA grant policies, terms, and conditions, and will be
setting up a meeting between the EPA, the Commission, and the Swinomish Tribe to review the results.

[ want to assure you that collaboration with our partners in the agricultural community is of great
importance to the EPA. To exemplify our efforts regarding work with the agricultural community, in the
past three years over $12 million of EPA funds have been used to support collaboration with agriculture
partners in Puget Sound to restore and protect riparian habitat and to reduce non-point source pollution.

The 2014 OIG report cited in your letter concluded, “...that EPA Region 10 is effectively administering
cooperative agreements and monitoring project progress to determine whether proposed outputs and
outcomes were achieved” (OIG, Report 14-P-0317, At a Glance, July 15, 2014). The OIG provided
several recommendations, which EPA has addressed. We continue to provide strong oversight of the
grants funded through the Puget Sound program.

Again, thank you for your interest in the EPA’s grant activities. If you have any further questions, please
contact me, or your staff may contact Kyle Aarons, in the EPA’s Office of Congressional and
Intergovernmental Relations at aarons.kyle@epa.gov or (202) 564-7351.

Sincerely,

4 w&»

Dennis J. McLetran
Regional Administrator

Enclosure



@Congress of the Mnited States
Washington, BE 20515

April 20, 2016

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue N.W.
Washington, D.C. 20460

Dear Administrator McCarthy,

We write to you today to express our extreme concern with the Environmental Protection Agency
(EPA) Region 10 funded whatsupstream.com website and campaign, which recently has come to our
attention. While we appreciate EPA’s recent admission that wrongdoing occurred and that the campaign
should never have been federally funded,' we are still confused why EPA would have approved an award
clearly violating a number of federal laws pertaining to funding propaganda, advocacy, and lobbying
efforts. We find this revelation particularly disturbing, as it follows closely to both the EPA Office of
Inspector General (OIG) questioning of Region 10’s award monitoring and a December 2015
Government Accountability Office (GAO) report that found EPA had committed similar violations on
social media advocacy campaigns supporting EPA’s Waters of the United States (WOTUS) regulation
(also known as the “Clean Water Rule™).

As you are no doubt aware, federal law clearly directs that, “No part of any appropriation
contained in this Act shall be used for publicity or propaganda purposes not authorized by the Congress.””
Further restrictions clearly prohibit federal funds being used for many of the advocacy and publicity
materials used by the whatsupstream.com campaign, including publications, radio, and electronic
communications.” Despite this stark prohibition, the website whatsupstream.com has a button at the top
of its site directing visitors to, “Take Action! We’ve made it simple.” This button loads auto-generated
text that will be sent to the visitor’s respective Washington State legislators, urging the legislators to
support, “stronger laws protecting the health of our water resources in Washington,” by encouraging,
“100-foot natural buffers between agriculture lands and streams.” Additionally this site asserts that, “state
government must hold the agricultural industry to the same level of responsibility as other industries....”
To be clear, whatsupstream.com has a disclaimer at the bottom of its website stating, “This project has
been funded wholly or in part by the United States Environmental Protection Agency.” Based on our
review of EPA Puget Sound Financial and Ecosystem Accounting Tracking System (FEATS) project
reports, it appears that this campaign has been wholly funded by the EPA with no matching funds
provided by any private or state and local government entities.

Currently, the Washington State Department of Ecology is in the process of renewing the
requirements for its National Pollutant Discharge Elimination System (NPDES) permits for Concentrated
Animal Feeding Operations (CAFOs). The Washington State legislature has also considered other water
quality and agricultural related legislation during this same time period. These state regulatory and

legislative initiatives were pending and under consideration during the same time of the lobbying efforts
funded by EPA.

! Don Jenkins, Capital Press, April 5, 2016, http://www.capitalpress.com/Nation World/Nation/20160405/epas-
reversal-on-whats-upstream-rings-hollow-to-ag-groups

% Consolidated and Furthering Continuing Appropriations Act, 2013, Public Law 113-6, 127 Stat. 269 (2013)

* Consolidated Appropriations Act, 2014, Public Law 113-76, 128 Stat. 408 (2014)

* EPA Puget Sound Financial and Ecosystem Accounting Tracking Systems, PA-00J322-01, September 30, 2015,
http://blogs.nwifc.org/psp/files/2016/02/Swinomish-FY12-4.1.15-9.30.15.pdf
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What is more disturbing is that a July 14, 2014 report by the EPA’s OIG found that Region 10
EPA project officers, “emphasized overall progress rather than compliance with specific subaward
requirements. This emphasis on overall progress increased the risk that project officers would not detect
issues needing corrective action that might impact the project meeting its goals.” The report also found
that of a sample of ten different EPA subawards, only three had protocols in place to ensure 501(c)(4)
subaward recipients did not engage in lobbying activities.’ Despite these warning signs, an October 30,
2015 EPA Region 10 FEATS report pertaining to the whatsupstream.com project concluded that, “As a
result of extensive review and engagement by EPA, we have been revising the website, and have to [sic]
restarted media outreach.”® This conclusion would seem to suggest that, even in spite of OIG’s report,
EPA reviewed, engaged, and approved of the current whatsupstream.com website that is in blatant
violation of federal law.

As mentioned, on December 14, 2015, GAO issued an opinion finding that EPA violated
propaganda and anti-lobbying laws by using certain social media platforms in association with the
WOTUS regulation. By obligating and expending appropriated funds in violation of specific prohibitions
contained in appropriations acts for fiscal years 2014 and 2015, GAO found EPA also violated the
Antideficiency Act.” The whatsupstream.com campaign appears to be part of an alarming trend where
EPA engages in funding advocacy efforts against the very entities it is seeking to regulate. EPA cannot
systematically choose when it wishes to follow the law and when it does not. Congress has made it
explicitly clear that EPA’s funding may not be used, “for publicity or propaganda purposes designed to
support or defeat any proposed or pending regulation, administrative action, or order issued by the
executive branch of any State or local government.”

We are aware that Senators Inhofe and Roberts recently sent a letter to the EPA OIG requesting
an official audit and investigation into the whatsupstream.com campaign and related activities, and the
House Committee on Agriculture is conducting a related oversight investigation of EPA grant
management. We fully support these requests, and strongly advise EPA’s full and swift cooperation with
all investigations and imminent oversight inquiries into this matter.

Sincerely,
Dan Newheuse i Brad Ashford
Member of Congress Member of Congress

® Collins, Eileen et al., EPA Should Improve Oversight and Assure the Environmental Results of the Puget Sound
Cooperative Agreements (EPA OIG Report No. 14-P-0317) (Washington, DC: Environmental Protection Agency
Office of Inspector General, 2014), 8, https://www.epa.gov/sites/production/files/2015-09/documents/20140715-
14-p-0317.pdf

8 EPA Puget Sound Financial and Ecosystem Accounting Tracking Systems, PA-00J322-01, October 30, 2015,
http://blogs.nwifc.org/psp/files/2016/02/Swinomish-FY13-4.1.15-9.30.15.pdf

7 Poling, Susan A., Environmental Protection Agency--Application of Publicity or Propaganda and Anti-Lobbying
Provisions (B-326944) (Washington, DC: U.S. Government Accountability Office, 2015),
http://www.gao.gov/assets/680/674163.pdf

8 Consolidated and Further Continuing Appropriations Act, 2015, Public Law 113-235, 128 Stat. 2393 (2014)
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cc: Mr. Gene Dodaro, Comptroller General, U.S. Government Accountability Office
Mr. Arthur Elkins, Jr., Inspector General, Environmental Protection Agency
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WASHINGTON, DC 20515
THIRD DISTRICT, WEST VIRGINIA (202) 225-3452

COMMITTEE ON APPROPRIATIONS 845 FIFTH AVENUE
Suite 314
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(304) 250-6177

maﬁhfngtﬂﬂ, E(‘I 2“5 15—4HH 3 601 FEDERAL STREET, SUITE 1003

BLUEFIELD, WV 24701
(304) 325-6800

April 27, 2017

Mr. Aaron Ringel

Deputy Associate Administrator for Congressional Affairs
Environmental Protection Agency

1200 Pennsylvania Avenue, NW, Room 3426 WJC
Washington, DC 20460

Dear Mr. Ringel:
V Thank you for your participétion in our King Coal Highway stakeholder status meeting this
week. As you are well aware, the King Coal Highway is a key transportation initiative representing
hope and opportunity for southern West Virginia. It would be difficult to overstate the importance of
getting this project completed.

The Buffalo Mountain site, in particular, is a critical segment of the corridor that would be
constructed at reduced cost to taxpayers due to its unique public-private partnership. The economic
benefits, including thousands of direct and indirect jobs, increased state and county revenue, and
construction of hundreds of acres of developable land for future economic diversification, would
provide a shot in the arm for our hard-hit coal communities.

I want to especially thank you for taking the time to coordinate and participate in this
meeting. I know that you have to address many other priorities, and I believe your attendance sent a
strong signal to our stakeholders that the EPA is committed to King Coal Highway’s success. It was
undeniable that there is a new outlook at the agency, and I am very appreciative of Administrator
Pruitt’s support.

My takeaway from the meeting is that every entity - federai ::ate, local, and commercial —is
engaged and committed to getting King Coal Highway back on track. “ will continue to work in good
faith to bring all of our partners together to collaborate in a constructiv. manner and move ahead

e ~— ——with-this-roadway.-I-look-forward to-turningthe-productive-dialogue-that-we-established -into-direct-— - ————— -

action on King Coal Highway. Rest assured, I am available at your convenience if I can ever be of
service or assistance in this matter.

Thanks again for all you do.
' Sinderely,

Member of Congress
OFFICE MISSION

“To ensure the people of the Third Congressional District of West Virginia have the greatest opportunity to live free and
prosperous lives by serving, communicating, protecting and representing them in a professional and caring manner.”
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